
 

 

 

Sixth Annual 
“Under the Wire” 
CLE Seminar 
 

 

 

 

 

 

 



 

 

 
Table of Contents 

 
 
 
1.  Seminar Presentations 
 

i. Session I: Loose Lips Sink Ships: How to Lose the Attorney-Client Privilege   
 

 
ii. Session II: The In-House Counsel’s Challenge: Strategies for Managing 

Rapidly Changing Legal Environments (While Keeping Your Staff and 
Yourself Sane or Even Happy)  
 

 
iii. Session III: Deal with AI: Legal Issues 

a. Supplemental Materials 
 

 
iv. Session IV: #MeToo: How the Movement Impacts the Way Your Company 

Addresses Sexual Harassment 
 

 
v. Session V: Under Pressure! Effective Contract Drafting, Management, and 

Negotiation in Today’s Corporate Environment  

 
 

vi. Session VI: Cybersecurity and Cyber Insurance 

 
 

vii. Session VII: Fighting Distraction in Your Practice: What’s ADHD Got 
to Do with It?  
a. Supplemental Materials 

1. Adult ADHD Self-Report Scale (ASRS-v1.1) Symptom 
Checklist and Instructions 

2. Finding the Solution: Four Lawyers Face Up to Life Problems 
3. Six Work Tips from Top Lawyers 
4. ADDitude Flyers to accompany the ADDitude articles 

 
2. Seminar Presenter Biographies 
 
 
 
 
 
 
 
 



© Copyright 2018 by K&L Gates LLP. All rights reserved. 
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INTRODUCTION 

 History of the privilege 

 Presumed to be about 500 years old but its origins 

are murky 

 A reported case in 1654 applied the privilege, but 

it clearly existed before then 

 Walfron v. Ward, Style 449 (K.B. 1654) (“a Counsellor at the 

Bar was examined upon his Oath to prove the death of Sir 

Thomas Conye. Whereupon Serjeant Maynard urged to have 

him examined on. . . some matters whereof he had been made 

privy as of Counsel in the cause. But Roll Chief Justice 

answered, He is not bound to make answer for things which 

may disclose the secrets of his Client’s cause, and thereupon 

he was forborn to be examined.”) 
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INTRODUCTION 

 History of the privilege 

 Early decisions show that it was an important privilege 

 But not without controversy, and not widely invoked 

 Early in its history (before 1800), invoked by counsel 

 “Gentlemen do not reveal confidences” 

 Purpose of the privilege 

 To enable/enhance the ability of lawyers to give 

effective representation 

 “to promote freedom of consultation of legal 

advisors by clients, the apprehension of compelled 

disclosure by the legal advisers must be removed” 

(Wigmore) 
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INTRODUCTION 

 Importance of the privilege 

 “The attorney-client privilege may well be the pivotal element 

of the modern American lawyer's professional functions. It is 

considered indispensable to the lawyer's function as 

advocate on the theory that the advocate can adequately 

prepare a case only if the client is free to disclose 

everything, bad as well as good.” 

 Prof. Geoffrey C. Hazard, Jr., in An Historical 

Perspective on the Attorney-Client Privilege, 66 

California Law Review 1061 
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INTRODUCTION 

 Nuts and bolts requirements 

 (1) Attorney, (2) Client, (3) Communication, (4) Legal Advice 

 Acting as attorney?         Who is the client? 

 Primary purpose of communication 

 Reasonable expectation of privacy 

 Not Privileged: 

 General description of lawyer’s services 

 Historical facts 

 Info learned from others and relayed between lawyer & client 

 Non-privileged communication marked “PRIVILEGED” 
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Applicable Rules 

 North Carolina Rules of Professional Conduct 

 Rule 1.6 – Confidentiality of Information 

 Rule 1.7 – Conflict of Interest:  Current Clients 

 Rule 1.13 – Organization as a Client 

 Rule 5.5 – Unauthorized Practice of Law 

Federal Rules of Evidence 

 Rule 501– Privilege – governing law 

 Rule 502 – Waiver 

 

INTRODUCTION 
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INTRODUCTION 

 The privilege belongs to the client 

 The privilege can be waived by the client 

 Intentionally 

 Unintentionally 

 Strategically 

 Waiver is not limited to the precise thing that 

was disclosed 

 Exposes all communications and other documents 

on the same subject 

 Waymo LLC v. Uber Techs., Inc., N.D. Cal., No. 17-cv-00939, 8/14/17 
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INTRODUCTION 

Modern challenge: Is there such a thing as confidentiality 

anymore? 
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INTRODUCTION 

 Dire consequences of losing the privilege – a 

recent case filing 
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The Top 10 Ways  
To Lose The Privilege 



1.  Social Media 

 What’s different about social 

media? 

 Ubiquity 

 Impulse control 

 Wide dissemination of everything 

 Misperception of anonymity 

 No bright line between personal & 

private life 

 Differences in generations in how 

they understand & value privacy 
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1.  Social Media 

 Now well-established in case 

law: client or employee 

publication of attorney 

communications on 

Facebook, Twitter, blogs, etc. 

constitutes a waiver 

 These are not private 

 No expectation of privacy 
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1.  Social Media 

“Dancing Baby” 

case –  

Lenz v. Universal Music 

(N.D. Cal 2007, 9th Cir. 

2008) 
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Held: plaintiff waived attorney-client privilege by (a) emailing friends 

about legal strategy; (b) a gmail chat with a reporter, and (c) repeatedly 

posting on her blog about the case, including responses to comments. 



1.  Social Media 

Important: even the “private” portions of social media 

sites are not truly private – the operators themselves 

can view the material and disseminate it 

 

 McMillen v. Hummingbird Speedway (Pa. 2010) 

 “When a user communicates through Facebook or MySpace, 

however, he or she understands and tacitly submits to the 

possibility that a third-party recipient, i.e., one or more site 

operators, will also be receiving his or her messages and may 

further disclose them if the operator deems disclosure to be 

appropriate.” 
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2.  The Cloud 

 Storage of large volumes of 

information 

 May include privileged 

information 

 How is it protected? 

 Do third-parties have 

access? 

 Can it be hacked? 
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3.  E-Discovery 

 Large volumes of information produced 

 Protecting Your Own Information 

 Restrict internal dissemination 

 Recent limits on protective orders 

 Watch for inadvertent production 

 2 sets of eyes if possible; Clawback provisions 

 Protecting information produced to you 
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4.  Mix of Business & Legal Advice 
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4. Mix of Business & Legal Advice 

 “[M]odern corporate counsel have become involved in all facets of 

the enterprises for which they work. As a consequence, in-house 

legal counsel participates in and renders decisions about business, 

technical, scientific, public relations, and advertising issues, as well 

as purely legal issues.”  

 “Business advice, unrelated to legal advice, is not protected by the 

privilege even though conveyed by an attorney to the client.”  

 In re Vioxx Prods. Liab. Litig., 501 F. Supp. 2d 789, 795 (E.D. La. 2007) 

 In-house counsel – no presumption of privilege 

 “Mixed” communications – privilege not likely to attach 

 “Joint client” issues for in-house counsel   

 Privilege log issues for in-house counsel – EEOC v. BDO USA, LLP, 5th Cir. (2017) 
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4. Mix of Business & Legal Advice 

 Best Practices 

 Provide a label (“Privileged”) or descriptor (“In response to 

your request for legal advice”) 

 Don’t put it on everything, every time – use judgment 

 Avoid using business title when giving legal advice 

 Give an “Upjohn warning” (I represent the corporation) when 

doing interviews 

 Segregate legal and business functions, communications, 

files, meetings 

 Don’t include unnecessary participants 

 Be clear on “client” identification and information sharing  
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5.  Opening The Door / Internal 
Investigations 

 When the “door” opens, it may swing further open 

than you expect 

 What causes the “door” to open? 

 Putting the A-C communication in evidence 

 Using it as a “sword” 

 Examples: 

 Patent and tax opinions 

 Internal investigations 

 Fiduciary “good faith reliance” opinions 
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5.  Opening The Door / Internal 
Investigations 

Example: Baylor 

University 

 Allegations of sexual 

misconduct 

 Football coach, AD, 

President – fired, 

demoted, resigned 

 Internal investigation 

findings published 
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5.  Opening The Door / Internal 
Investigations 

Key Questions: 

 Was the investigation conducted for business or 

legal reasons? 

 Battleground: is “compliance” a business or legal reason? 

 Was the report prepared for the purpose of 

communicating with legal counsel? 
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6.  Lawyer Not Licensed 

 Inside Counsel 

  What if inside counsel is not licensed? 

 Effect on Privilege 

  State registration or licensure requirements 

 Most states: get licensed or register 

 NC Rule 5.5 – In-house counsel residing in NC, and 
admitted in another jurisdiction, may provide legal services 
to employer in NC 

 Must not opine on NC law 

 Cannot appear in court  
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6.  Lawyer Not Licensed 

 Outside Counsel 

 Birbrower case and the aftermath 

 Birbrower: NY attys prosecuting arbitration in CA is UPL 

 IL Advisory Op: regular conduct of arbitrations in IL by out-of-
state counsel is UPL 

 Desilets: federal court rules trump state UPL rules in federal 
courts 

 Fought, the Restatement, and Model Rule 5.5:  OK if 
“reasonably related” to proceedings in the state of licensure 
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7.  Overseas Communications 

Problem: Most countries outside the U.S. do not 

observe the attorney-client privilege. Even the 

U.K. does not recognize it for in-house counsel 

 

 When will you face this problem? 

 Communicating with overseas employee 

 Action to be taken in foreign country 

 Litigation or arbitration in foreign country 
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8.  Over-Sharing 

Problem: Privilege can be waived (or fail to exist 

in the first place) if disclosure goes beyond 

attorney and client 

• PR Firm 

• Investment Bankers 

• Experts / Consultants 

• Contract Employees 

• Non-essential persons 
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8. Over-Sharing 

 United States v. Stewart, (S.D.N.Y. 2003) 

 Privileged waived because defendant shared counsel’s 

email with her daughter 

 American Legacy Foundation v. Lorillard Tobacco 

Co., (Del. Ch. 2004) 

 Privilege waived by sharing law firm’s advice with PR firm 

klgates.com 31 

 Stenovich v. Wachtell, Lipton, (NY 

2003) 

 A commercial, rather than legal, 

“common interest” does not justify 

sharing privileged info (to investment 

advisor) 
 



8. Over-Sharing 

 Even over-sharing inside the corporation can waive 

the privilege 

 Verschoth v. Time Warner, Inc. (S.D.N.Y. 2001) – privilege 

waived if communication disseminated beyond “need to know” 
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 Practice tips: 

 Pay attention to email lists and 

“reply all” 

 “Need to know” is a legal question 

focused on the communication 

 Example: in remedying an auto 

design defect, VP and engineer 

need to know lawyer’s advice, but 

assembly line worker does not 
 



9.  Merger/Dissolution 

 Privilege belongs to corporation, not individuals 

 Scenario: sale of corporation – Seller corp. no 

longer exists – who (if anyone) gets the privilege? 

 2014 Delaware decision in Great Hill Equity Partners: 

 Absent a contractual clause specifying otherwise, the 

Buyer acquires the privilege 

 Problem: what if Buyer sues management and/or 

shareholders of Seller for fraud? 

 Held: they gave up the privilege 

 Solution: privilege retention clauses in sale-

acquisition agreements 
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9.  Merger/Dissolution 

 Scenario:  Corporation dissolves or enters 

insolvency proceeding or wind down 

 Red Vision Sys., Inc. v. Nat’l. Real Estate Info Servs., LP, 108 A.3d 54 

(Pa. Sup. Ct. 2015).   

 “Communications between a business entity and its lawyers remain 

protected by the attorney-client privilege after the company dissolves or 

ceases operations “so long as the company retains some form of continued 

existence evidenced by having someone with the authority to speak for the 

‘client.” 

 Gilliland v. Germita, 71 Fed. R. Evid. Serv. 285 (W.D.Pa. Sept. 14, 2006) 

 “[C]ounsel has no duty to assert the attorney-client privilege on behalf of a 

nonoperating/defunct corporation, and indeed, counsel lacks the ability to 

do so. The better rule … is that there should be a presumption that the 

attorney-client privilege is no longer viable after a corporate entity ceases to 

function, unless a party seeking to establish the privilege demonstrates 

authority and good cause.” 
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10.  Crime/Fraud Exception 

 Covers not a past crime or fraud, but an ongoing or 

future one 

 The communication itself must be in furtherance of the 

crime or fraud 

 The crime or fraud does not have to be carried to fruition 

for the exception to apply 

 Clark v. United States, U.S. Supreme Court 1933: 

 “A client who consults an attorney for advice that will 

serve him in the commission of a fraud will have no help 

from the law. He must let the truth be told.” 
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Conclusions / Takeaways 



CONCLUSIONS / TAKEAWAYS 

1. Know the Rules 

 Look at the applicable 

Rule(s) for your 

jurisdiction 

2. Be Circumspect & Limit 

Dissemination 

3. Tell Employees / Clients Not 

to Post or Talk 
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CONCLUSIONS / TAKEAWAYS 

4. Don’t Delete (Spoliate) If There Is a Leak 

5. Get Advice & Talk About It 
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Questions? 
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Purvesh Patel, Senior VP & Deputy General Counsel at Syneos Health 

B. Glenn George, Senior VP & General Counsel of the UNC Health Care System   
 

Moderated by : 

David Parker, Of Counsel (K&L Gates - Research Triangle Park) 

 

 



What Keeps In-House Counsel Up at Night? 

Ethics and Compliance: 

 

• 74% of surveyed CLOs saw ethics and compliance 

as extremely or very important over the next 12 

months. 
-Association of Corporate Counsel Chief Legal Officers 2017 Survey 

• In another survey, 50% of CLOs responding 

named compliance and ethics management as 

their number one area of focus for 2017. 
 -Consero General Counsel Report, January 2017 
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What Keeps In-House Counsel Up at Night? 

Data Privacy and Cybersecurity Risks 

• 50% of CLOs surveyed saw data privacy and 

cybersecurity as top area of risk for 2017.   
 -Consero General Counsel Report, January 2017 

 

• 68% of CLOs rated information privacy as an 

extremely or very important issue in 2017.   
 -Association of Corporate Counsel Chief Legal Officers 2017 Survey 
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What Keeps In-House Counsel Up at Night? 

Regulatory Changes: 

 

• 71% of CLOs surveyed believed regulatory 

changes would be an issue keeping them up at 

night in 2017. 

 

• 28% of CLOs surveyed reported that a regulator 

had targeted their company in the previous year. 
  

 -Association of Corporate Counsel Chief Legal Officers 2017 Survey 
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Today’s Presenters 

Kathy Twiddy, VP, US General Counsel at Mayne 

Pharma 

 

Purvesh Patel, Senior VP & Deputy General Counsel 

at Syneos Health 

 

B. Glenn George, Senior VP & General Counsel of the 

UNC Health Care System   
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Keeping In-House Counsel Staff Sane and 
Happy in a Changing and Fast-Paced 
Environment 
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Global companies Present Unique Challenges 

“Why do they do it like that in the US?” Challenges 

faced by US legal departments with foreign parent 

entities.  

 

Integrating legal teams across borders 

 

Establishing and maintaining the sense of a common 

“team” when staff are not co-located.  
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Newly-Merged Entities or Joint Ventures 

 

How to integrate two separate staffs post-merger.  

 

How to meld the work of two separate legal staffs to 

support a third entity created by their employers.   

 

How to Navigate Public-Private Partnerships.  
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 Some Concerns are Universal 

 

Creating effective in-house leaders on the legal team. 

 

Establishing career opportunities, often in a flat office 

structure. 

 

Striking the work-life balance correctly. 
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Compliance Concerns 

Understanding whether one’s compliance program is 

effective and sufficiently robust.  

 

Best practices for government contract compliance 

management.  

 

Ensuring client compliance in the intersection of 

overlapping bodies of law and regulation.  
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Keeping up with Regulatory Changes 

 

Developing effective strategies for monitoring relevant 

legislative changes.  

 

Changes in laws and regulations affecting highly 

regulated industries.  
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Questions? 
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2018 Under the Wire CLE Program 

Deal with AI:  
The acquisition of Deep Health, Inc., a 
fictional AI-driven technology company 

Presented by:  

Susan P. Altman, with her AI Assistant Eva 

James M. Herriott, with his AI Assistant Adam 



 

Key Diligence Issues List Sent by Adam 

 Discrimination class-action lawsuit 

 Tort claims for damages against Deep Health (re: algorithms) 

 IP infringement matters 

 Registration of AI applications 
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Seller-Side Guidance 

Transaction Value Ask:  $50,000,000 

Escrow Size Ask:  $3,750,000  (7.5%) 



 

Doe Ray Mi class-action lawsuit 

 Filed six months ago in California 

 One named plaintiff filing on behalf of class 

 Claim is defendant/target discriminates against 

women in its hiring and promotion processes 
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Opening Buyer-Side Guidance 

Transaction Value Bid:  $45,700,000 

Escrow Size Bid:  $ 5,484,000 (12%) 



Doe Ray Mi class-action lawsuit 
 

 Defense:  No hiring, exits or promotions made with human 

interference. Hire the Best (HTB) is programmed to not 

discriminate. Program self-benchmarks against discriminatory 

outcomes.  Expert to testify program does not discriminate and  

self-corrects for disparate impact. 

 Assessment: Defense is meritorious, but plaintiffs frequently win 

these types of suits.  We have reserved $4 million.  
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Seller-Side Guidance 

Transaction Value Ask:  $50,000,000 

Escrow Size Ask:  $3,750,000  (7.5%) 



 

 The Doe Ray Mi reserve is way too small.  It should 

be at least $8 million. 

 Recommend a stand-alone indemnity for these 

types of claims at the higher cap; and/or survival of 

employment/labor reps through the longer survival 

period. 
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Updated Buyer-Side Guidance 

Transaction Value Bid:  $44,750,000 

Escrow Size Bid:  $ 6,041,250 (13.5%) 



Sue Sari Claim 
 

 Estate of Sue Sari claims patient died because PlagueR application 

decided treatment was not justified. Unclear whether Deep Health solution 

received report of denial and whether it reported denial to Data Decision 

Appeal Agent. 

 Pursue indemnification from the PlagueR vendor under negligence theory. 

 FDA has not contacted Company and Board has not been informed of 

likelihood of FDA inquiry.  
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Seller-Side Guidance 

Transaction Value Ask:  $50,000,000 

Escrow Size Ask:  $3,750,000  (7.5%) 



 

 There is a 32.5% chance that a jury is going to throw the 

book at the company and everyone in management and 

on the Board. 

 Recommend increasing the purchase agreement 

indemnification cap.  

 Consider making closing conditional on settlement with 

Estate of Sue Sari. 
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Updated Buyer-Side Guidance 

Transaction Value Bid:  $43,000,000 

Escrow Size Bid:  $ 6,450,000 (15%) 



Insurance Coverage 
 

 Commercial General Liability  $50,000,000 

 Cyber Insurance    $50,000,000 

 Cyber Errors and Omissions  $50,000,000 
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Seller-Side Guidance 

Transaction Value Ask:  $50,000,000 

Escrow Size Ask:  $3,750,000  (7.5%) 



 

They have cyber insurance for AI-related 

infringement. They’re more prepared than we 

thought. 
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Updated Buyer-Side Guidance 

Transaction Value Bid:  $43,500,000 

Escrow Size Bid:  $ 6,090,000 (14%) 



 

You’re making my head hurt.  Unable to 

calculate whether the AI registration in 

Delaware affects the transaction value. 
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Updated Buyer-Side Guidance 

Transaction Value Bid:  $43,500,000 

Escrow Size Bid:  $ 6,090,000 (14%) 



Susan Altman 

susan.altman@klgates.com 

+412.355.8261 

 

Her AI Assistant: 

Susan Hackney 

susan.hackney@klgates.com  
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James Herriott 

james.herriott@klgates.com 

+919.743.7312 

 

His AI Assistant: 

Brian Phillips 

brian.phillips@klgates.com  

 



Questions? 
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Deal with AI: Legal Issues 

By Susan Altman 

 

AI as a Legal Tool 

1. Use of AI tools in M&A context 

 Cannot replace unstructured human interaction—inability to anticipate all possible 

contingencies 

 Most software penetration in document review; least software penetration in legal 

writing, court appearances, advising clients, negotiation 

 Ethical Issues:  

i. Do we miss red flags by only reviewing structured material?  

ii. How do young lawyers learn the practice of law without doing “grunt” 

work? 

Algorithm Transparency and Accountability 

2. How will knowledge qualifiers work in the world of AI-enabled decision making? 

 Should a company be responsible for maintaining programs that accurately “know” 

company information? 

 

3. Doe Ray Mi claims employment discrimination 

 

 How do we eliminate bias in a program that is machine-learning enabled? 

 Employment discrimination looks at disparate outcomes, so use of software 

unlikely to be a strong defense. 

 Movement afoot to develop principles for algorithmic transparency and 

accountability requiring: 

i. Awareness of possible biases by designers and users 

ii. Access and redress for individuals adversely affected by algorithmically 

informed decisions (See e.g., Article 22 of GDPR) 

iii. Accountability by institution using the algorithm 

iv. Explanation of procedures followed by the algorithm and the specific 

decision made 
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v. Maintaining description of data provenance (what and how training data 

was collected). 

1. Privacy issues 

2. Trade secrets 

3. Opportunities to game the system 

vi. Models, algorithms, data, and decisions should be recorded in auditable 

form 

vii. Validation and testing of models, methods and results 

Tort Claims 

4. Death of a Patient 

 How will the courts address tort claims when the injury or loss is caused by AI? 

 Insurance coverage will need to expand to cover new risks. Will it cover rep and 

warranty claims arising from use of AI? 

 Tort law likely to develop in areas of strict liability and defenses 

Intellectual Property 

5. AI Infringement 

 AI programs may develop derivative works that no one knows have been created 

or used. 

 Intent may not be relevant. 

 Risk may be mitigated in the short run by cyber insurance; ultimately law may re-

allocate risk. 

6. AI-created patentable inventions 

 Most of the output from an AI program will not be patentable 

 Technical process improvements may be patentable 

 Trade secret protection may be preferable to public disclosure of the invention 

 Who is the Inventor? Can an inventor be a non-human? 
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 Compare with copyright law: 

https://en.wikipedia.org/wiki/Monkey_selfie_copyright_dispute  

Personhood of AI 

7. Can a non-human be a person? 

 The legal system can deem a non-human to be a “person”: business entities 

already have that status for some purposes (hold property, enter contracts, sue 

and be sued) but not for others (marrying, voting, parenting, right against self-

incrimination). What rights of personhood might adhere to an AI application: 

possibly rights to be a named inventor on a patent, enter contract, sue and be 

sued. 

 Saudi Arabia has granted citizenship to a robot that looks like a person (but 

Sophia is not required to wear Islamic women’s clothing or be accompanied by a 

male companion). 

 Why not personhood for the AI application that is the “brain” of a robot? 

 If personhood is granted, what obligations will adhere? 

i. Registration 

ii. Taxation 

https://en.wikipedia.org/wiki/Monkey_selfie_copyright_dispute


   

 

Excerpt from Statement on Algorithmic Transparency and Accountability by ACM U.S. 

Public Policy Council, approved January 12, 2017 ACM Europe Policy Committee, 

approved May 25, 2017 

Principles for Algorithmic Transparency and Accountability  

1. Awareness: Owners, designers, builders, users, and other stakeholders of analytic systems 

should be aware of the possible biases involved in their design, implementation, and use and 

the potential harm that biases can cause to individuals and society.  

2. Access and redress: Regulators should encourage the adoption of mechanisms that enable 

questioning and redress for individuals and groups that are adversely affected by algorithmically 

informed decisions.  

3. Accountability: Institutions should be held responsible for decisions made by the algorithms 

that they use, even if it is not feasible to explain in detail how the algorithms produce their 

results.  

4. Explanation: Systems and institutions that use algorithmic decision-making are encouraged to 

produce explanations regarding both the procedures followed by the algorithm and the specific 

decisions that are made. This is particularly important in public policy contexts.  

5. Data Provenance: A description of the way in which the training data was collected should be 

maintained by the builders of the algorithms, accompanied by an exploration of the potential 

biases induced by the human or algorithmic data-gathering process. Public scrutiny of the data 

provides maximum opportunity for corrections. However, concerns over privacy, protecting trade 

secrets, or revelation of analytics that might allow malicious actors to game the system can 

justify restricting access to qualified and authorized individuals.  

6. Auditability: Models, algorithms, data, and decisions should be recorded so that they can be 

audited in cases where harm is suspected.  

7. Validation and Testing: Institutions should use rigorous methods to validate their models and 

document those methods and results. In particular, they should routinely perform tests to assess 

and determine whether the model generates discriminatory harm. Institutions are encouraged to 

make the results of such tests public. 



   

 

 

Art. 22 GDPR 
Automated individual decision-making, including profiling 

1. The data subject shall have the right not to be subject to a decision based solely on 

automated processing, including profiling, which produces legal effects concerning him or 

her or similarly significantly affects him or her. 

2. Paragraph 1 shall not apply if the decision: 

1. is necessary for entering into, or performance of, a contract between the data subject 

and a data controller; 

2. is authorised by Union or Member State law to which the controller is subject and 

which also lays down suitable measures to safeguard the data subject’s rights and 

freedoms and legitimate interests; or 

3. is based on the data subject’s explicit consent. 

3. In the cases referred to in points (a) and (c) of paragraph 2, the data controller shall 

implement suitable measures to safeguard the data subject’s rights and freedoms and 

legitimate interests, at least the right to obtain human intervention on the part of the 

controller, to express his or her point of view and to contest the decision. 

4. Decisions referred to in paragraph 2 shall not be based on special categories of personal 

data referred to in Article 9(2)1), unless point (a) or (g) of Article 9(2) applies and suitable 

measures to safeguard the data subject’s rights and freedoms and legitimate interests are in 

place. 
 

https://gdpr-info.eu/art-9-gdpr/
https://gdpr-info.eu/art-9-gdpr/
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#MeToo: How the Movement Impacts 

the Way Your Company Addresses 

Sexual Harassment 



RECENT ALLEGATIONS/IN THE NEWS 

 Entertainment Industry Executives 

 News media owners and anchors 

 Chief Executive Officers in Fortune 500 

companies 

 Human Resources department failures 

 Law school deans  

 Actors, comedians 

 Restauranteurs 
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HYPOTHETICAL: RIPPED FROM THE 

HEADLINES 

You are the General Counsel of a large, publicly traded 

company. You are watching the 10 o’clock news, trying to 

wind down, when you see a story on a cable network about 

the company’s retired founder and former CEO alleging 

that throughout his history with the company he used 

sexualized language and regularly rubbed the backs and 

shoulders of young employees, insisted they go to 

Company events as his dates, and pressured them for sex 

afterward.  
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RIPPED FROM THE HEADLINES 

The story includes interviews with former employees who 

say their careers were impacted when they refused the 

CEO’s advances. They also allege that women who 

acquiesced received favorable treatment and many are 

now well-placed executives and managers within the 

company. 

 

What are your obligations?  
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TITLE VII:  

 Enacted 1964, amended 1991.  

 Prohibits discrimination because of employees’ 

race, color, religion, sex, national origin.  

42 USC § 2000e(a)(1).  

 Prohibition of discrimination includes 

harassment. Meritor Savings Bank v. Vinson, 

477 U.S. 57 (1986) 

klgates.com 5 



SEXUAL HARASSMENT IS 

 Unwelcome Sexual Advances, Requests for Sexual Favors 

and Other Verbal or Physical Conduct of a Sexual Nature 

When: 

 Submission to such conduct is made either explicitly or implicitly a 

term or condition of employment; 

 Submission to or rejection of such conduct by an individual is used 

as the basis for employment decisions affecting such individual; or 

 Such conduct has the purpose or effect of unreasonably interfering 

with an individual’s work performance or creating an intimidating, 

hostile or offensive working environment. 
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29 CFR § 1604.11(a)  



TYPES OF HARASSMENT 

 Harassment resulting in tangible employment 

action (“quid pro quo”) 

 

 Hostile work environment 
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QUID PRO QUO (THIS FOR THAT) 

 Employment decisions or benefits conditioned 

on sexual conduct 

 Involves tangible employment action 
 Terminations, promotions, re-assignments, etc. 

 Automatic employer liability 

Examples:  

  Go out with me, and you’ll get a raise. 

  Getting a promotion for tolerating sexual advances 

  Being demoted for saying “no” 
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HOSTILE WORK ENVIRONMENT 

 Unwelcomed conduct of a sexual nature that is 
sufficiently severe or pervasive to alter the 
conditions of an individual’s employment or that 
creates an offensive, intimidating or abusive 
working environment 

 Harder to define and identify than quid pro quo 

 “You know it when you see it” 
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HOSTILE WORK ENVIRONMENT 

 

 Conduct that is either extreme or frequent 

 Judged by the “totality of circumstances” 

 Intent of the offender is not relevant 

 “I was just joking” does not matter 

klgates.com 10 



HYPOTHETICAL: ANOTHER COMPLAINT 

It seems like your company has weathered the former CEO 

storm, but just when you’re starting to relax, you get a call 

from Human Resources indicating that several employees 

have complained about inappropriate conduct by the 

current Executive Vice President of Sales, a rising star 

responsible for most of your company’s customer 

relationships and the protégé of the former CEO.  
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HYPOTHETICAL: ANOTHER COMPLAINT 

The allegations focus on his conduct at happy hours and 

business dinners—after a few drinks he tells increasingly 

dirty jokes, asks questions about employees’ sex lives, and 

bear hugs employees. Some employees have tried leaving 

these events early to avoid his behavior, but he pressures 

people to stay and mocks those who leave early. 

 

What are your next steps? 
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EMPLOYER LIABILITY 

 Quid Pro Quo:  Automatic liability 

 

 Hostile Work Environment:  
 Employers avoid liability if they prove they exercised 

reasonable care to prevent or correct harassment and 

victim unreasonably failed to take advantage of 

preventive or corrective opportunities.  

 Faragher v. City of Boca Raton, 524 U.S. 775 (1998) 

 Burlington Industries, Inc. v. Ellerth, 524 U.S. 742 

(1998) 
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TYPES OF CONDUCT THAT CAN CREATE 

HOSTILE ENVIRONMENT 

 Verbal  

 Non-verbal gestures 

 Visual 

 Physical 
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VERBAL 

Can include… 

 Sexual jokes, slurs and innuendos 

 Comments about a person’s body or clothing 

 Suggestive, offensive or degrading remarks 

 Discussing sexual activities 

 Requesting or suggesting sexual favors 

 Suggestive sounds (whistling, wolf calls, kissing 

sounds) 

 Demeaning names (“Honey,” “sweetie,” “babe”) 

 Unwelcome flirting  
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NONVERBAL GESTURES 

Can include… 

 Leering/staring 

 Licking lips or teeth or eating food provocatively 

 Lewd gestures 
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VISUAL 

Can include… 

 Sharing photos, jokes, etc., with sexual content 

or obvious sexual overtones 

 For example, suggestive/sexually oriented: 

 Posters 

 Photos 

 Calendars 

 Cards 

 Cartoons 

 Emails, texts, etc. 
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PHYSICAL 

Can include… 

 Hugging/Kissing 

 Sexual Touching/Fondling 

 Massaging/Rubbing/Brushing 

 Pinching/Grabbing/Groping 

 Blocking Entrance or Exit/Cornering 

 Physical/Sexual Assaults 
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WHERE HARASSMENT CAN OCCUR 

 In the workplace 

 At work-related events 

 At any other place if the conduct is tied to work 
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HYPOTHETICAL: MAYBE THIS ONE’S NOT 

YOUR PROBLEM? 

Human Resources calls the next day with another 

complaint, this time from just one relatively new employee 

in accounting. She claims that one of the consultants your 

company hired to assist with a big IT transition has been 

increasingly aggressive in pursuit of a relationship with her 

outside work. The consultant texts her all the time, regularly 

shows up at the door as she’s getting ready to walk to her 

car, and keeps asking her to go out to eat together. She’s 

not interested and the consultant doesn’t seem to be 

getting the message. 

 

How do you proceed? 
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NO HELP HERE 

You’ve called the GC at the consulting firm, who’s luckily a 

friend of yours from law school so you have good rapport. 

You learn that the consultant is a woman with “high 

functioning autism” according to your law school friend. 

She has trouble reading social cues and has a history of 

making other female coworkers and customers 

uncomfortable with her attention, but she is a genius at a 

very tricky part of software conversion and quality control 

and unreplaceable on the project. 

 

Does this change anything? 
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POSSIBLE HARASSERS 

 Quid Pro Quo 

 Must be someone in a position of influence or authority (e.g., a 
supervisor) 

 

 Hostile Work Environment 

 Supervisor 

 Co-worker 

 Client 

 Vendor 

 Contractors or employees of others on workplace premises
  

 POSSIBLE VICTIMS 
 

 All company employees 
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UNLAWFUL HARASSMENT IS NOT LIMITED 

TO MEN HARASSING WOMEN 

 Same sex harassment is also unlawful  

 Oncale v. Sundowner Offshore Services, Inc., 

523 U.S. 75 (1998) 

 Male to Male 

 Female to Female 

 Females can harass males  
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NON-SEXUAL SEX HARASSMENT 

 Aimed at employee because they are male or 

female 

 Not motivated by sexual desires 

 Can still manifest in sexual conduct 

 Can still be illegal 
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WHAT SEXUAL HARASSMENT IS NOT 

 It is not ordinary workplace socializing 

 Non-offensive comments, compliments or occasional 

banter* 

 Consensual sexual discussion/jokes* 

 Consensual dating*     

(*BUT there are risks to each of these behaviors!) 

 It is not a civility code for outside the work 

environment 
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OTHER FORMS OF HARASSMENT 

Harassment (or discrimination) based on any protected 

characteristic is prohibited. These characteristics include: 
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 Age 

 Race 

 Color 

 Gender 

 Sexual orientation 

 Religion or creed 

 

 National origin, 

ancestry or ethnicity 

 Handicap or disability  

 Marital status 

 Pregnancy 

 Veteran status 

 



HOW DOES HARASSMENT DIFFER FROM 

AND OVERLAP WITH DISCRIMINATION? 

 Discrimination: distinguishing between 2 different 

people because of a specific trait of characteristic 

 Discrimination can be: 

Proper/Legitimate (e.g., experience, skill, 

education, job seniority)   

    OR 

 Improper/Illegal (e.g., protected/immutable 

characteristics listed) 

   



HYPO: OUT, PROUD, AND LOUD? 

One of your company’s marketing supervisors is in his 

forties and recently came out as gay. He had been a 

seemingly reserved guy before, but his recent divorce and 

new perspective seem to have affected his personality 

considerably. Your marketing department includes a group 

of young men who are also out, gay, and spend a lot of 

time together socially. You notice the supervisor is 

spending more time with these young men. He seems to be 

flirting with them, and they seem uncomfortable. You 

overhear one of them mentioning that he randomly showed 

up at their latest happy hour uninvited. 

What do you do? 
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DISCRIMINATION CLAIMS ON THE BASIS 

OF SEXUAL ORIENTATION 

Can such a claim be brought under Title IV?  

 Circuit split 
 Supreme Court recently declined to resolve the issue: 

Evans v. Georgia Reg'l Hosp., 850 F.3d 1248, 1252 (11th Cir. 

2017), cert. denied, No. 17-370, 2017 WL 4012214 (U.S. Dec. 

11, 2017) 

 Agency split 
 EEOC takes the position that Title VII does prohibit 

discrimination based on sexual orientation 

 DOJ recently filed a brief taking the position that Title VII does 

not prohibit sexual orientation discrimination 
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HYPO: THAT GUY’S GAY? 

One of your company’s warehouse supervisors recently married his 

male roommate, which he reported to the company when he 

enrolled in company insurance. He drives a Harley Davidson, goes 

hunting on the weekends, and got along well with his coworkers, 

most of whom were apparently unaware of his sexual orientation. 

His performance record had been nearly perfect, and he had never 

been disciplined. He asked a question about continuing insurance 

for his husband during open enrollment, and his coworkers seemed 

surprised. You have overheard several of them making comments 

about his sexual orientation. In the month since his sexual 

orientation became common knowledge, his supervisor has written 

him up twice for relatively minor offenses. You also notice he’s 

been sitting alone in the breakroom. 

What actions would you take? 
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SEXUAL ORIENTATION AND GENDER 

NONCONFORMITY 
 Sexual orientation alone cannot form the basis of a Title VII 

claim, but gender non-conformity can be a valid basis. 

 Christiansen v. Omnicom Grp., Inc., 852 F.3d 195 (2d Cir. 2017). 

 Some courts have extended this logic: Sexual orientation is a 

type of gender non-conformity, and Title VII prohibits 

discrimination on that basis.  

 Hively v. Ivy Tech Cmty. Coll. of Indiana, 853 F.3d 339, 346–47 (7th Cir. 

2017)  

(“A policy that discriminates on the basis of sexual orientation…is based 

on assumptions about the proper behavior for someone of a given 

sex…Any discomfort, disapproval, or job decision based on the fact that the 

complainant—woman or man—dresses differently, speaks differently, or dates 

or marries a same-sex partner, is a reaction purely and simply based on sex 

[and] falls within Title VII's prohibition against sex discrimination, if it affects 

employment in one of the specified ways.”) 
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HYPO: LADIES WHO LUNCH? 

You are driving to a business lunch with one of your 

company’s accounting executives. It was a last minute 

invitation, and you’re not sure what your role will be. On the 

way, he thanks you for coming and says he would have had 

to cancel the lunch if you hadn’t been able to come because 

the vendor contact you’re meeting is a woman.  

 

The accounting executive explains that in the wave of new 

harassment allegations, he has renewed his commitment  

never to be alone with a woman.  As you ride along, you think 

of the org chart, which includes two direct reports of this 

executive who are women. 

What would you do to address this issue? 
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SEXUAL HARASSMENT BACKLASH 

 Some men in management are responding to the 

recent wave of public harassment allegations by 

attempting to intentionally avoid being alone with 

women in the workplace or at business events.  

 This strategy does not combat harassment, and may 

lead to a discrimination claim, as it is likely to 

deprive a female employee of mentoring and 

business opportunities that are provided to male 

counterparts.  
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IMPACT ON SETTLEMENT AGREEMENTS 

 In light of the flurry of recent public allegations of 

sexual misconduct, bills banning non-disclosure 

agreements in sexual harassment settlements 

have been proposed in the state legislatures of: 

 New York 

 California 

 Pennsylvania 

 While the intent of this legislation is to expose 

the behavior of serial harassers, it may also 

have a chilling effect on settlements 
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IMPACT ON EMPLOYMENT AGREEMENTS 

 In December 2017, a bipartisan group of 

lawmakers in Congress proposed the “Ending 

Forced Arbitration of Sexual Harassment Act.” 

 If the current version of the Act was signed into 

law, it would require employees and employers 

to litigate sexual harassment claims, but would 

leave all other arbitration-eligible claims 

unaffected.  
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Harassment and Discrimination Issues 

Involving Transgender Employees 



DEFINITIONS: SEX V. GENDER 

 Sex: the biological or anatomical designation of 

a person at birth 

 Gender: the behavior or cultural traits that 

society associates with as masculine or feminine 

(e.g., appearance, dress, mannerisms, speech 

patterns and social interactions)  



DEFINITIONS: GENDER IDENTITY/ EXPRESSION 

V. SEXUAL ORIENTATION 

 Gender Identity: a person’s innate, deeply-felt 

identification as a man, woman or some other 

gender, which may or may not correspond to the sex 

assigned to them at birth 

 Gender Expression: the external characteristics and 

behaviors that are socially defined as either 

masculine or feminine 

 Sexual Orientation: a person's sexual identity in 

relation to the gender to which they are attracted; 

the fact of being heterosexual, homosexual, or 

bisexual 



BUSINESS CASE FOR TRANSGENDER 

INCLUSION 

 Studies demonstrate that a Company’s adoption of 

LGBT-friendly policies and procedures creates a more 

supportive and healthy work environment:  

 Greater job commitment  

 Improved workplace relationships 

 Increased job satisfaction 

 Increased productivity 

 Improved health outcomes among LGBT employees 

 Less discrimination against (and litigation by) LGBT 

employees 
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STATE OF THE LAW IN THE U.S. 

 Federal discrimination laws do not expressly 

prohibit employment discrimination based on 

sexual orientation, gender identity, or 

transgender status 

 The EEOC takes the clear position that 

transgender workers are a protected class under 

Title VII, and Title VII’s prohibition against 

discrimination based on sex 
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STATE GENDER IDENTITY 

DISCRIMINATION LAWS 
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20 states (plus D.C. and Puerto Rico) explicitly prohibit discrimination 

based upon gender identity or expression 

 California 

 Colorado  

 Connecticut  

 Delaware 

 Hawaii  

 Illinois 

 Iowa  

 Maine  

 Maryland 

 Massachusetts 

 Minnesota  

 New Jersey  

 New Mexico 

 New York 

 Nevada  

 Oregon 

 Rhode Island 

 Utah 

 Vermont 

 Washington 



EEOC ACTIVITY 

 In 2013, the EEOC processed 160 charges 

alleging sex discrimination based on gender 

identity/transgender status 

 By 2015, that number increased to 271 charges 

alleging sex discrimination based on gender 

identity/transgender status 

 ALL INDICATIONS ARE THE TREND OF 

CLAIMS IS INCREASING 
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REPORTED JOB DISCRIMINATION 

 A 2011 study by the National Center for 

Transgender Equality and the National Gay and 

Lesbian Task Force found that  

 90% of transgender individuals surveyed reported 

harassment or discrimination in the workplace  

 47% reported adverse employment action because of 

being transgender or gender non-conforming   
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BEST PRACTICES 

 Don’t 

 Don’t ask personal questions about a person’s medical or 

surgical history 

 Don’t provide unsolicited “advice” on grooming and dress  

 Don’t “out” transgender colleagues or assume everyone is 

aware of a co-worker’s transgender status. The decision to 

disclose is the employee’s alone 

 Don’t ask what someone’s “real” name is—it implies the 

name they prefer is not real 

 Don’t assume a transgender person’s sexual orientation. 

Transgender people can be straight, lesbian, gay, or 

bisexual 

 Don’t evaluate a transgender person by how successfully 

he or she conforms to idealized gender standards 

 



BEST PRACTICES 

 Do 

 Do let the employee set the timetable 

 Do respect the transgender worker’s privacy 

 Do select a point person—not necessarily an HR 

representative—who will listen to and assist the 

transitioning worker 

 Do let the employee decide how to tell co-workers—in 

person, by e-mail or conference call, individually, or in a 

group 

 Do use the names and pronouns desired by the employee 

 Do be vigilant against subtle forms of harassment, such as 

co-workers deliberately using the wrong pronoun or 

excluding a transgender worker from meetings or events 

 



Questions? 
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What is Contract Management? 

• Managing Contract Creation 

• Developing Standard Provisions, Template Agreements, Playbooks, 

Clause Libraries 

• Monitoring, Tracking, and Accessing Contracts 

• Effectively Managing Legal Red Flags, Risk-Shifting Provisions 

• Implementing Intake Processes 

• Mapping Legal Oversight and Review 

• Developing Legal & Non-Legal Resources, Conducting Training, 

Creating a Pathway to Elevate Certain Contracts, Provisions 

• Negotiating Agreements 

• Developing Metrics to Track Substantive Provisions, Performance 

• Analyzing, Review, Reporting, Revising 

 

 
klgates.com 1 



Contract Management in a Pressure-Cooker 

• Managing relationships and critical supply networks is central to 

business success 

• Contracts are important tools for managing the business, mitigating 

risk, adding value 

• Budgetary constraints have increased the demands on purchasing 

teams 

• New service delivery models 

• Increased reliance on external suppliers and sourcing 

• Changing and increased regulatory climate 

• Emerging technology, access to data, and increased 

internationalism pose new and unknown challenges for companies 

 

klgates.com 2 



Current State: Does this Sound Like Your Organization? 

klgates.com 3 

• Daily search for files 

• Reinventing routine forms 

• Inefficient workflow-no process mapping 

• Non-standard intake 

• Slow turn times 

• Forum shopping 

• Hard to fill in for team 

• No analytics on contract provisions (MFNs, etc.) 

• “Mystery files,” e.g., 10 years of doc storage off-site or at Iron Mountain 

• Running out of file space 

• Concerns regarding Compliance with Litigation holds 

• No budget for document management system 

 
 

 



Why Is This Unacceptable? 

• Risk Management Issues 

• Problems With Record Retention, Accessibility 

• Compliance Concerns 

• Increased Resource Utilization 

• Legal’s Leadership Role, Poor Creditability 

• Slow Turn-Around Times 

• Inefficient Work Flows 

• Inconsistent, Unfavorable Terms 

• No or Poor Visibility of Exceptions, Problem Provisions – Increases 

Risk, Commercial Implications 

• Difficulty Managing Client & Vendor Relationships & Contractual 

Risks 
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• Monitoring, Tracking, and Accessing Contracts 

• Managing Contract Creation 

• Developing Standard Provisions, Template 

Agreements, Playbooks, Clause Libraries 

• Effectively Managing Legal Red Flags, Risk-Shifting 

Provisions 

• General Contract Processes 
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• Monitoring, Tracking, and Accessing Contracts 

• Managing Contract Creation 

• Developing Standard Provisions, Template 

Agreements, Playbooks, Clause Libraries 

• Effectively Managing Legal Red Flags, Risk-Shifting 

Provisions 

• General Contract Processes 
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• Monitoring, Tracking, and Accessing Contracts 

• Managing Contract Creation 

• Developing Standard Provisions, Template 

Agreements, Playbooks, Clause Libraries 

• Effectively Managing Legal Red Flags, Risk-Shifting 

Provisions 

• General Contract Processes 

 

 

 

 
klgates.com 7 



• Monitoring, Tracking, and Accessing Contracts 

• Managing Contract Creation 

• Developing Standard Provisions, Template 

Agreements, Playbooks, Clause Libraries 

• Effectively Managing Legal Red Flags, Risk-

Shifting Provisions 

• General Contract Processes 
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• Monitoring, Tracking, and Accessing Contracts 

• Managing Contract Creation 

• Developing Standard Provisions, Template 

Agreements, Playbooks, Clause Libraries 

• Effectively Managing Legal Red Flags, Risk-Shifting 

Provisions 

• General Contract Processes 
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Questions? 
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I. Cyber Events Continue to Increase 



Cyber Events: A Few Salient Facts 

 90% increase in breaches by external actors (2016 vs. 2015) 

 210% increase in ransomware attacks (2016 vs. 2015) 

 $221 – average cost per lost/stolen record 

 $380 – average cost of a stolen electronic health record (EHR) 

 $4M – average cost of data breach, but it is highly dependent on 

the number of records breached: 

 Data breaches involving less than 10,000 records cost on average 

$4.5 million to resolve.  

 Data breaches with more than 50,000 records cost on average 

$10.3 million to resolve. 
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Data Breach: Just One of the Several Cyber Risks 

2016 Select Data Breaches Reported 
4B leaked records reported (IBM X-Force Threat Intelligence Index 2017) 

(More than double the prior two years combined) 
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AdultFriendFinder.com 

412M records 

21st Century 

Oncology 

2.2M records 

Verizon 

Enterprise 

Solutions 

1.5M 

records 

Premier 

Health 

Care 200K 

records 

UC 

Berkeley  

80K 

records University 

of Central 

Florida 

63K 

records 
Wendy’s 

1,025 

locations 

Noodles & 

Company 

322 

locations 

Arby’s 

Restaurants 

355K 

records 

Kennesaw 

State 

University 

(GA) 

? records 

Democratic 

National 

Committee 

19,200 

emails 

Eddie Bauer 

350 

stores 

HEI Hotels & 

Resorts 

20 

hotels 

CareCentrix 

2,000 

employees’ 

W-2s 



2017 Select Data Breaches Reported 

Edmodo – 77M 

records 
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39 health care 

entities – 1.5M 

patient records 

Scottrade – 

20,000 

customers’ 

documents 

McDonald’s 

Canada – 

95,000 

records 

Verizon – 14M 

records exposed 

Online Spambot – 393M 

records 

Washington 

State U. – 1M 

records 

America’s 

JobLink 

Alliance – 

possibly 4.8M 

records (in 10 

states) 

Xbox 360 ISO 

and PSP ISO – 

2.5M records Equifax – 145 million 

customers’ data 

U.S. SEC 

– ? 

records 

Behavioral 

Health 

Center 

(Bangor, ME) 

– ? records 

Verify 

Health 

Systems 

(CA) – 

10,000 

records 

Hyatt Hotels 

– 41 

properties in 

11 countries 



Health Care: The Most Targeted Industry 

 Medical records contain most of the data hackers want, making 

them ideal for one-stop stealing.  Some suggest that each chart on 

an electronic health record (EHR) can sell for $50 on the black 

market versus $1 for a stolen social security or a credit card 

number. 

 Because of this, the health care industry is the most frequently 

targeted industry, with 164 threats detected per 1,000 host devices.   

 Some 93 major cyberattacks hit health care organizations in 2016, 

up from 57 in 2015. 

 In total, data breaches cost the U.S. health care industry an 

estimated $6.2 billion each year. 
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Health Care: The Most Targeted Industry (cont’d) 

 This exposure is only going to increase as the 

number of medical devices connected through the 

IoT increases exponentially over the coming years. 

 A recent survey of 242 medical device 

manufacturers and 262 health care delivery 

organizations (HDOs) found that 67 percent of 

manufacturers and 56 percent of HDOs believe an 

attack on a medical device built by or in use by 

their organizations is likely within the next 12 

months. 
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II. Cyber Risk Management 



Cyber Risk Management 

 Four ways to manage any identified risk: 

 Avoid 

 Accept 

 Mitigate 

 Transfer 
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Avoid 

 Don’t enter a market 

 Don’t conduct business in some fashion (e.g., 

online sales) 

 Don’t contract with vendor X 

 Complete avoidance is  

not a realistic option  
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Accept 

 Passive:  by doing little to nothing in any of the 

other three categories 

 Active:  by taking all reasonable, cost- and risk- 

beneficial steps in the other three categories and 

acknowledging that some risk is ineliminable 
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Mitigate 

 Technical tools (e.g., encryption of data, backup data, 

updating and patches, cybersecurity penetration tests, 

cybersecurity audits) 

 Human Resources tools (e.g., training employees, 

need-to-know access to sensitive data) 

 Corporate Governance tools  

(e.g., focused Board and  

Directors and Officers,  

adequate funding for  

CISO and cyber insurance,  

post-incident response plan)  
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Transfer 

 Insurance 

 Cyber Insurance and Other Lines (e.g., CGL, 

Property, D&O, EPLI, E&O, Crime) 

 Commercial Contracts (Vendors and Customers) 
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Other Cyber Risks 

 Cyber extortion/ransomware 

 Substantial increase in 2016 

 2017 – WannaCry and NotPetya 

 Malware – industrial espionage, financial crimes, advanced 

persistent threats, attacks on computer system’s functionality 

 Cyber-physical attack (resulting in bodily injury and/or property 

damage) 

 DDoS 

 Social engineering (e.g., business email compromise schemes, 

fraudulent funds transfers) 

 Media liability (libel, copyright, etc.) 

 Operational or software errors (e.g., leading to system failure) 

 Inadequate cybersecurity of vendors or customers 
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Cyber Risk: Costs 

 Notification costs 

 In addition to federal laws, 48 states, the District of Columbia, Guam, 

Puerto Rico, and the Virgin Islands have enacted legislation 

http://www.ncsl.org/Default.aspx?TabId=13489 

 Public relations/crisis management fees 

 Computer forensics 

 Credit monitoring 

 Customer call centers 

 Consumer redress funds 

 Damage to brand, reputation, goodwill 

 Extortion/ransom money paid 

 Business interruption 

 Extra expenses to mitigate business interruption 

 Irrevocable loss of data, software, or hardware 
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Cyber Risk: Costs (cont’d) 

 Physical injury to computer hardware and supporting systems 

 Physical injury to other tangible property and bodily injury 

 Theft of IP and trade secrets (loss of “crown jewels”) 

 Class action litigation (invasion of privacy, dissemination of 

confidential or protected information, misappropriation, breach of 

contract, breaches of duties to secure confidential personal 

information, etc.) – against the company and Ds & Os 

 Regulatory investigation/fines/penalties 

 Commercial assessments/fines/penalties (e.g., PCI) 

 Legal fees 
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Who “Owns” Cyber Risk & Event Response? 

 Board of Directors? 

 CEO? 

 GC? 

 CIO/CISO? 

 CFO? 

 Risk Manager? 
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Data Breach → Legal Consequences 

 Notification obligations 

 Regulatory investigations and requests 

 Regulatory fines/penalties (SEC, HHS, FTC, etc.) 

 PCI fines/assessments 

 Internal forensic investigation 

 Preservation of evidence 

 Law enforcement (FBI, DOJ) 

 Business partner (JVs, joint IP development) disputes/litigation 

 Vendor disputes/litigation 

 Customer disputes/litigation 

 Consumer class actions 

 Insurance coverage disputes 
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III. Sources of Coverage 



Cyber Policies and Cyber E&O Policies 

Do you need a cyber insurance policy? 

klgates.com 19 



“Traditional” Insurance Coverage 

 Property policies 

 Commercial General Liability (CGL) policies 

 D&O liability policies 

 Securities claims against Ds&Os 

 E&O liability policies 

 Professional liability policies 

 Employment practices liability policies 

 Crime policies 

 Fidelity bonds 
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Cyber Policies 

 First-Party and Third-Party Coverages 

 No standard form policies widely in use 

 Many carriers in market (about 70) 

 Terms and pricing often negotiable 

 The Take Away:  View cyber policy as a part of your 

insurance program addressing cyber risks 

 The Take Away:  Need a hand-in-glove approach 

 match coverages to exposures 

 requires thorough understanding of both 

 participation of:  CEO, CFO, GC, CIO, CISO, Risk 

Manager, broker, insurer, coverage counsel 
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Cyber Policies (cont’d) 

 First-Party Coverages 

 Cyber Extortion 

 Generally provides coverage for “payment” and related expenses.  

“Payments” are the monies paid to the perpetrator to unlock your 

system, unencrypt your data or call-off a denial of service attack. 

“Related expenses” provides coverage for professional services such 

as forensic computer scientists to stop the current attack from 

continuing or to prevent similar attacks in the future, attorneys, and 

crisis management firms.  

       Questions:  

 What actions does the policy require you take before paying the 

ransom? 

 Does the policy limit coverage to attacks from individuals? 

 Does the policy cover additional ransoms if the cybercriminal refuses 

to provide the encryption key? 

 Are payments in crypto-currencies covered under the policy? 
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Cyber Policies (cont’d) 

 First-Party Coverages 

 Incident Response Services 

 Covers expenses that typically follow in the wake of a breach incident, 

e.g., breach notification costs (to customers and regulators), credit 

monitoring, call center services, forensic investigations, attorneys’ 

services, breach resolution and mitigation, and public relations. 

       

       Questions:  

 Coverage for ID theft education, ID theft restoration services? 

 Insured’s reasonable selection of counsel/vendors? 

 Coverage for costs of changing account numbers and codes? 
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Cyber Policies (cont’d) 

 First-Party Coverages 

 Network Interruption/Network Security 

 Coverage available for: 

 business interruption loss 

 extra expense 

 contingent business interruption loss 

 extended business interruption loss (extends BI coverage, for a defined 

period of time, beyond date of repair of property) 

 

       Questions:  

 How broad are the causes of loss (coverage for third-party system 

failures?  coverage for cloud failure?  coverage for non-malicious acts, 

e.g., unintentional, unplanned outage? physical perils (e.g. lightning))? 

 How long is the covered “restoration period”? 

 Waiting period, e.g., 8 or 12 hours? 

 

klgates.com 24 



Cyber Policies (cont’d) 

 First-Party Coverages 

 Digital Asset Restoration/Repair 

 Generally covers first-party costs associated with replacing, 

recreating, restoring and repairing damaged or destroyed 

programs, software, or electronic data 

 Does your policy cover damage to physical assets, e.g., 

computer hardware, routers, etc.? 
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Cyber Policies (cont’d) 

 Third-Party Liability Coverage 

 Privacy and Network Security 

 Generally covers third-party liability arising from:  data 

breaches and other failures to protect confidential, protected 

personal or corporate information (e.g., PII, PHI, CBI) 

 But, note the exclusions for any Claims, Loss, or 

Damages “alleging, arising out of . . .” bodily injury and 

property damage 
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Cyber Policies (cont’d) 

 Third-Party Liability Coverage 

 Privacy and Network Security 

Questions 

 Coverage for: 

 the acts, errors, and omissions of third parties, e.g., 

vendors? 

 data in the care, custody, and control of third parties, e.g., 

cloud providers? 

 acts of “rogue” employees? 

 employee claims (e.g., invasion of privacy)? 

 wrongful collection of data (e.g., biometric data, data on 

children)? 

 punitive/exemplary damages? 
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Cyber Policies (cont’d) 

 Third-Party Liability Coverage 

 Regulatory Liability 

 Generally covers amounts payable in connection with 

administrative or regulatory investigations 

 Coverage for: 

 consumer redress funds? 

 PCI-DSS Liability 

 Generally covers amounts payable in connection with  

PCI demands for assessments, including contractual 

fines and penalties, for alleged non-compliance with PCI 

data security standards 
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Cyber Policies (cont’d) 

THE CONTRACTUAL LIABILITY EXCLUSION 

P. F. Chang’s China Bistro v. Fed. Ins. Co., 2016 WL 3055111 

(D. Ariz. May 31, 2016) (appeal filed June 28, 2016) 

 Fraud Recovery Assessment  

 Court concludes:  not within insuring agreement 

 Operational Assessment Fee 

 Court concludes:  within insuring agreement, but excluded 

 Case Management Fee 

 Court concludes:  within insuring agreement, but excluded 
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Cyber Policies (cont’d) 

 Chang’s MSA with Bank of America “trigger[ed] the exclusions” 

 “With respect to all Insuring Clauses, [Federal] shall not be liable 

for any Loss on account of any Claim, or for any 

Expense…based upon, arising from or in consequence of any . . . 

liability assumed by any Insured under any contract or agreement.” 

 “With respect to Insuring Clauses B through H, [Federal] shall not 

be liable for…any costs or expenses incurred to perform any 

obligation assumed by, on behalf of, or with the consent of any 

Insured.” 
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Cyber Policies (cont’d) 

 Third-Party Liability Coverage 

 Media Liability 

 Generally covers third-party liability arising from 

infringement of copyright and other IP rights, and torts 

such as libel, slander, and defamation arising from the 

insured’s media activities, e.g., websites, social media, 

broadcasting, and advertising. 

 Coverage for: 

 media content in any form, e.g., printed publications, or 

limited to digital media content? 
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Cyber Policies (cont’d) 

 Third-Party Liability Coverage 

 The Take Away:  Beware the CGL – Cyber Gap 

 CGL – insurers likely will argue cyber exclusions bar coverage 

for third-party liability for bodily injury and property damage 

 Cyber policies – often no coverage for third-party liability for 

bodily injury or property damage 
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Cyber Policies (cont’d) 

 DIC Coverage (a “drop down,” “gap-filler” coverage) 

 First-party property damage and business interruption 

 Third-party bodily injury and property damage 

[T]his policy will drop down and pay Loss caused by a 

Security Failure [a failure or violation of the security of a 

Computer System that:  (A) results in, facilitates or fails to 

mitigate any:  (i) unauthorized access or use; (ii) denial of 

service attack; or (iii) receipt, transmission, or behavior of a 

malicious code] that would have been covered within an 

Underlying Policy, as of the inception date of this policy, 

had one or more of the following not applied: 

A. a Cyber Coverage Restriction; and/or 

B. a Negligent Act Requirement 
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Questions? 





Fighting Distraction in Your Practice 
What’s ADHD Got to Do with It? 

Casey Dixon, PCC, BCC, CTACC, SCAC, MSEd 

Dixon Life Coaching, LLC 



Why are we talking about distraction? 

 

 

 

 

 

 

Data from Google Trends, keyword “distraction.” 

The Prevalence of Substance Use and Other Mental Health Concerns Among American Attorneys: 

Journal of Addiction Medicine. 2016. 
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DISTRACTION 



11% of “highly educated” 

workforce in U.S. 

 

21% of U.S. lawyers 

Problematic Drinking 

The Prevalence of Substance Use and Other Mental Health Concerns Among American Attorneys: 

Journal of Addiction Medicine. 2016. © 2018 Dixon Life Coaching, LLC | All Rights Reserved 



6.7% of U.S. adults 28% of U.S. lawyers 

Depression 

Major Depression Among Adults, National Institute of Mental Health, 2015. 

The Prevalence of Substance Use and Other Mental Health Concerns Among American Attorneys: 

Journal of Addiction Medicine. 2016. 
© 2018 Dixon Life Coaching, LLC | All Rights Reserved 



5% of US adults 

 

12.5% of US lawyers 

ADHD 

A New Understanding of ADHD in Children and Adults. Brown, Routledge, 2013. 

ADHD in Adults. Barkley, Murphy, Fischer, Guilford Press, 2008 

American Bar Association National Lawyer Population by State, 2017 

The Prevalence of Substance Use and Other Mental Health Concerns Among American Attorneys: 

Journal of Addiction Medicine. 2016. 

© 2018 Dixon Life Coaching, LLC | All Rights Reserved 

Comorbidity 

80% of adults with ADHD also have another psychiatric disorder, and 50% have two or more 

Anxiety, Depression, OCD, ODD, & Addiction are the most common co-occurring conditions. 

 



Meet Amanda 
Graduate of top 10-law school, 4.0. 

Second-year Associate for big law: multi-location, million dollar settlements, 

high profile in media, bonus expectation of 2000 billable hours per year. 

Diagnosed with ADHD in college, treated with medication. 

 

 

© 2018 Dixon Life Coaching, LLC | All Rights Reserved The Truth about the Billable Hour, Yale Law School, 2017. 

The Prevalence of Substance Use and Other Mental Health Concerns Among American Attorneys: 

Journal of Addiction Medicine. 2016. 

 



Meet David 
In-house counsel at corporation with many divisions. 

Rapidly rose from law clerk to associate in a firm before going in-house. 

Periodically wondering if he should get out of law. 

No diagnosis, but his daughter was diagnosed with ADHD last year. 
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ADHD Issues 

ADHD in Adults. Barkley, Murphy, Fischer, Guilford Press, 2008 

Clinical Therapeutics, 28(11);1892-1907, Steele M, Jensen PS, Quinn DMP, “Remission versus 

response as the goal of therapy in ADHD: a new standard for the field?” (2006) 

Event Occurrence in General Population Occurrence in ADHD Population 

Retained a Grade in School 5% 25% 

Graduated from High School 92% 88% 

Graduated from College 54% 30% 

Diagnosed with STD 27% 50% 

Substance Abuse 27% 50% 

Illness and Accidents 14% 44% 

At Fault Car Accidents 11% 47% 

Arrested 11% 43% 

Incarcerated 2.7% 22% 
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ADHD Occupational Issues 

ADHD in Adults. Barkley, Murphy, Fischer, Guilford Press, 2008. 

The Effects of Attention-Deficit/Hyperactivity Disorder on Employment and Household Income, 

MedGenMed. 

The prevalence and effects of adult attention-deficit/hyperactivity disorder on the performance of workers: 

results from the WHO World Mental Health Survey Initiative. 2008. 

Event Occurrence in General Population Occurrence in ADHD Population 

Fired from Job 29% 51% 

Problems Getting Along with Others at Work 7% 30% 

Work Performance Problems 5% 53% 

Number of Jobs since High School 2.5 4.9 

Average Household Income with Postgraduate 

Degree 
$91,316 $52,404 
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The Genetics of ADHD 

Attention Deficit Disorder. Brown, Yale  University Press, 2005. 

A New Understanding of ADHD in Children and Adults. Brown, Routledge, 2013. 

ADHD in Adults: What the Science Says. Barkley, Murphy, Fischer, Guilford Press, 2008 

ADHD A Shared Focus: Behavioral Health Care Therapist Educational Guide. Shire US Inc, 2012. 

© 2018 Dixon Life Coaching, LLC | All Rights Reserved 



The Neurobiology of ADHD 

The Prefrontal Cortex regulates attention and behavior. 

Brains with ADHD have smaller and thinner areas of the brain 

(decreased cortical volume) and inefficient neurotransmitter 

(chemicals) pathways. 

Dopamine (motivation/interest helper)  

Norepinephrine (attention/alertness helper)  

sometimes Serotonin (feel-good helper) 

© 2018 Dixon Life Coaching, LLC | All Rights Reserved 



Self Monitoring

Allows you to observe what and 

how you are doing.

Organizing

Allows you to prioritize, put 

things in order, and locate.

Focus

Allows you to direct, sustain, 

and shift your attention.

Effort

Allows you to guide your energy, 

so you can be alert or settled.

Inhibition

Allows you to block distractions 

and negative thoughts or acts.

Initiation

Allows you to get started and 

transition to what's next.

Working Memory

Allows you to hold something in 

mind while you are acting.

Impulse Control

Allows you to look before you 

leap, think before you act.

Planning

Allows you to make decisions in 

advance and direct next steps.

Emotional Control

Allows you to sense emotions and 

react without over- or under- reacting.

Top 10 Execut ive Funct ions 
for  ADHD

Dixon Life Coaching © 2017 | All Rights Reserved



What to do if you suspect ADHD 

ASRS-V1.1 Screener. National Comorbidity Survey. © 2018 Dixon Life Coaching, LLC | All Rights Reserved 



Medication 
“Normalizes” the behavior of 50-65% of those with ADHD. 

Substantially improves the behavior of another 20-30%. 

Stimulant meds do not work for about 20% of people who try them. 

 

 

 

  

Taking Charge of Adult ADHD. Barkley, Guilford Press, 2010  © 2018 Dixon Life Coaching, LLC | All Rights Reserved 



Situational “ADHD” 

Clio Legal Trends, 2017 

Driven to Distraction at Work, Edward M. Hallowell, M.D., 2015. 

© 2018 Dixon Life Coaching, LLC | All Rights Reserved 



So, how do we help Amanda and David? 

Limiting Distractions Being Systematic Taking Care 

Using Interest Using Urgency Using Other People 

© 2018 Dixon Life Coaching, LLC | All Rights Reserved 



Limiting Distractions for Lawyers 

Try the WHEN I______________, THEN I ______________ approach. 

 

When I am being interrupted in the office, then I… 

 -  

 

When I need to think, then I… 

 -  

 

When people are throwing information and requests at me, then I… 

 -  

 

When I need to shut out the world, then I… 

 -  

 

When I’m doing things I shouldn’t, then I… 

 -  
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Being Systematic for Lawyers 

Bookending 

 

To-Do Listing 

 

Calendaring 

 

Managing Paper 

 

Managing Email 

 

Managing Minutes 

© 2018 Dixon Life Coaching, LLC | All Rights Reserved 



Taking Care for the Distracted Lawyer 

This means optimizing your brain functioning with  

 

Eating 

 

Sleeping 

 

Breathing 

 

Moving 
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Using Interest to get work done 

Start with fun or talents 

Be curious 

Micro-change for novelty 

Reward Yourself 

© 2018 Dixon Life Coaching, LLC | All Rights Reserved 

Which sounds like more fun? 

a. Checking Twitter for 

comments on news items 

b. Drafting another complex 

affidavit 



Using Urgency 

Set deadlines  

Make a challenge or game 

Set timers 

Track Progress 

© 2018 Dixon Life Coaching, LLC | All Rights Reserved 



Using Other People 

Announce intentions 

Enlist a buddy 

Get real accountability partners 

Delegate 

© 2018 Dixon Life Coaching, LLC | All Rights Reserved 



So, how do we help Amanda and David? 

Limiting Distractions 

Change location 

Turn off notifications 

Set Do Not Disturb 

Have a mailbox 

Ask people to email with info/requests 

Try noise-canceling/white noise 

Use blocking software! 

Put distracting gadgets out of reach 

Being Systematic 

Have systems in place for: 

Bookending 

To-do listing 

Calendaring 

Managing papers 

Managing email 

Managing minutes (timekeeping/billing) 

Taking Care 

Optimize brain functioning with: 

Eat 

Sleep 

Breathe 

Move 

Curbing Addictions 

Using Interest 

Start with fun or talents 

Be curious  

Micro-change for novelty 

Reward Yourself 

Using Urgency 

Set deadlines  

Make a challenge or game 

Set timers 

Track Progress 

Using Other People 

Announce intentions 

Enlist a buddy 

Get real accountability partners 

Delegate 

© 2018 Dixon Life Coaching, LLC | All Rights Reserved 



What worked for Amanda 
Changed hours: from 2000 to 1700 billable hours per year expectation. 

Used Freedom App to block Internet sites. 

Quit working from home. 

Established an efficient email routine. 

Created meetings with clients to establish ‘fake deadlines.’ 
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What worked for David 
Made giant to-do lists and plotted to-do tasks into his weekly calendar. 

Bookended his day with his paralegal. 

Blocked Fantasy Football and Stocks sites during the workday. 

Developed system for task deadlines using a timeline for priorities. 

Started a regular mindfulness practice.  

Committed to his family to get home “early” on Fridays. 
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Attachments 

Kessler, R.C., Adler, L., Ames, M., Demler, O., Faraone, S., Hiripi, E., Howes, M.J., Jin, R., 
Secnik, K., Spencer, T., Ustun, T.B., Walters, E.E. (2005). The World Health Organization 
Adult ADHD Self-Report Scale (ASRS). Psychological Medicine, 35(2), 245-256. Retrieved 
August 17, 2016, from 
https://www.hcp.med.harvard.edu/ncs/ftpdir/adhd/18Q_ASRS_English.pdf. The use of the 
ASRS is free and does not require any formal permission or approval, Harvard Medical 
School. 

 

Phillips, L. (2006). A Lawyer Tells His ADHD Story.  Retrieved August 17, 2016, from 
http://www.additudemag.com/adhd/article/825.html. Reprinted with permission, All rights 
reserved, 2016, Copyright ADDittude. 

 

Phillips, L. (2003). Finding the Solution: Four Lawyers Face Up to Life Problems. Washington 
Lawyer, District of Columbia Bar lawyer counseling program. Retrieved August 17, 2016, 
from http://trove.nla.gov.au/version/87201648. Reprinted with permission, All rights 
reserved, 2016, Copyright Washington D.C. Bar Association 2003. 

 

Phillips, L. (2006). Six Work Tips from Top Lawyers. Retrieved August 17, 2016, from 
http://www.additudemag.com/adhd/article/1776.html. Reprinted with permission, All rights 
reserved, 2016, Copyright ADDittude. 

 

ADDitude Flyers to accompany the ADDitude articles. 
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Casey Dixon is an ADHD Coach uniquely focused on high-demand-

ridden professionals, highlighting lawyers and professors, who are 

super-smart and can easily get derailed by their ADHD.  

 

Casey is a Professional Certified Coach (ICF), Board Certified Coach 

(CCE-Global), Senior Certified ADHD Coach (IAAC), CTA Certified 

Coach, and holds a Master’s Degree in Educational Leadership.  

 

 

 

 

 To learn more about individual and group coaching for lawyers with 

ADHD, visit www.dixonlifecoaching.com 
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Adult ADHD Self-Report Scale (ASRS-v1.1) Symptom Checklist 
Instructions 

 
The questions on the back page are designed to stimulate dialogue between you and your patients and to help 
confirm if they may be suffering from the symptoms of attention-deficit/hyperactivity disorder (ADHD). 
 
Description:  The Symptom Checklist is an instrument consisting of the eighteen DSM-IV-TR criteria.  
Six of the eighteen questions were found to be the most predictive of symptoms consistent with 
ADHD.  These six questions are the basis for the ASRS v1.1 Screener and are also Part A of the 
Symptom Checklist.  Part B of the Symptom Checklist contains the remaining twelve questions. 
 
Instructions: 
 

Symptoms 
 

1. Ask the patient to complete both Part A and Part B of the Symptom Checklist by marking an X 
in the box that most closely represents the frequency of occurrence of each of the symptoms. 

 
 

2. Score Part A.  If four or more marks appear in the darkly shaded boxes within Part A then the 
patient has symptoms highly consistent with ADHD in adults and further investigation is 
warranted.  

 
 

3. The frequency scores on Part B provide additional cues and can serve as further probes into the 
patient’s symptoms.  Pay particular attention to marks appearing in the dark shaded boxes.  The 
frequency-based response is more sensitive with certain questions.  No total score or diagnostic 
likelihood is utilized for the twelve questions. It has been found that the six questions in Part A 
are the most predictive of the disorder and are best for use as a screening instrument. 

 
Impairments 

 
1. Review the entire Symptom Checklist with your patients and evaluate the level of impairment 

associated with the symptom.   
 
 

2. Consider work/school, social and family settings.   
 
 

3. Symptom frequency is often associated with symptom severity, therefore the Symptom 
Checklist may also aid in the assessment of impairments.  If your patients have frequent 
symptoms, you may want to ask them to describe how these problems have affected the ability 
to work, take care of things at home, or get along with other people such as their 
spouse/significant other.   

 
History 
 
1. Assess the presence of these symptoms or similar symptoms in childhood.  Adults who have 

ADHD need not have been formally diagnosed in childhood.  In evaluating a patient’s history, 
look for evidence of early-appearing and long-standing problems with attention or self-control.  
Some significant symptoms should have been present in childhood, but full symptomology is not 
necessary.   
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Adult ADHD Self-Report Scale (ASRS-v1.1) Symptom Checklist

Please answer the questions below, rating yourself on each of the criteria shown using the
scale on the right side of the page. As you answer each question, place an X in the box that
best describes how you have felt and conducted yourself over the past 6 months. Please give
this completed checklist to your healthcare professional to discuss during today’s
appointment.

Patient Name Today’s Date

1. How often do you have trouble wrapping up the final details of a project, 
once the challenging parts have been done?

2. How often do you have difficulty getting things in order when you have to do 
a task that requires organization?

3. How often do you have problems remembering appointments or obligations?

4. 

5. How often do you fidget or squirm with your hands or feet when you have 
to sit down for a long time?

6. How often do you feel overly active and compelled to do things, like you 
were driven by a motor?

7. How often do you make careless mistakes when you have to work on a boring or
difficult project?

8. How often do you have difficulty keeping your attention when you are doing boring
or repetitive work?

9. How often do you have difficulty concentrating on what people say to you, 
even when they are speaking to you directly?

10. How often do you misplace or have difficulty finding things at home or at work?

11. How often are you distracted by activity or noise around you?

12. How often do you leave your seat in meetings or other situations in which 
you are expected to remain seated?

13. How often do you feel restless or fidgety?

14. How often do you have difficulty unwinding and relaxing when you have time 
to yourself?

15. How often do you find yourself talking too much when you are in social situations?

16. When you’re in a conversation, how often do you find yourself finishing 
the sentences of the people you are talking to, before they can finish 
them themselves?

17. How often do you have difficulty waiting your turn in situations when 
turn taking is required?

18. How often do you interrupt others when they are busy?

Part B 

Part A 

   When you have a task that requires a lot of thought, how often do you avoid 
or delay getting started?



The Value of Screening for Adults With ADHD 
 

 
 
Research suggests that the symptoms of ADHD can persist into adulthood, having a significant 
impact on the relationships, careers, and even the personal safety of your patients who may 
suffer from it.1-4 Because this disorder is often misunderstood, many people who have it do not 
receive appropriate treatment and, as a result, may never reach their full potential. Part of the 
problem is that it can be difficult to diagnose, particularly in adults.  
 
The Adult ADHD Self-Report Scale (ASRS-v1.1) Symptom Checklist was developed 
in conjunction with the World Health Organization (WHO), and the Workgroup on Adult 
ADHD that included the following team of psychiatrists and researchers: 
 

•  Lenard Adler, MD  
Associate Professor of Psychiatry and Neurology 
New York University Medical School 
 

•  Ronald C. Kessler, PhD 
Professor, Department of Health Care Policy  
Harvard Medical School 
 

•  Thomas Spencer, MD 
Associate Professor of Psychiatry 
Harvard Medical School 
  

As a healthcare professional, you can use the ASRS v1.1 as a tool to help screen for ADHD in 
adult patients. Insights gained through this screening may suggest the need for a more in-depth 
clinician interview. The questions in the ASRS v1.1 are consistent with DSM-IV criteria and 
address the manifestations of ADHD symptoms in adults. Content of the questionnaire also 
reflects the importance that DSM-IV places on symptoms, impairments, and history for a correct 
diagnosis.4 
 
The checklist takes about 5 minutes to complete and can provide information that is critical  
to supplement the diagnostic process. 
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Finding the Solution

From Washington Lawyer, May 2003

Four Lawyers Face Up to Life Problems

As human beings, lawyers face the same life problems other people do—
problems that can adversely affect one’s ability to live and work at full capacity.
In 1985 the District of Columbia Bar established the Lawyer Counseling
Program (LCP), one of the first lawyer assistance programs in the country.
Throughout the years the program has helped lawyers overcome life problems
and improve the quality of their lives.

The program has both professional staff and trained lawyer-volunteers who
work with their peers under the protection of Rule 1.6(h) of the D.C. Rules of

Professional Conduct. The program is free and confidential. To access its services, a lawyer, judge, or
law student need only call the office on the confidential line at 202-347-3131.

LCP staff and volunteers also provide educational programs on such topics as substance use, abuse,
and dependence and stress. To request a presentation, a firm, law school, or other group in the legal
community should contact the director on the confidential line.

Life problems can be resolved. The four lawyers who share their stories here have all successfully
managed serious, occasionally baffling, problems. Today they all are working and living well.

If any of these stories seem personally familiar, or if you are currently experiencing such problems, call
the Lawyer Counseling Program for help.
—Lynn Phillips

Certain Idiosyncrasies

I always knew that I was smart. But I also knew that I had certain idiosyncrasies in regard to learning
and dealing with deadlines.

I graduated cum laude from Harvard Law School in the early ’70s and took an associate position with a
prestigious Washington firm. From day one I had trouble juggling assignments. When I enjoyed the
subject matter of a research project, I would spend hours tracking down minor points and creating
memos replete with largely irrelevant academic footnotes. But if an assignment was boring, or hard to
get started, I’d let it linger in my in-box until the assigning partner exhausted his patience and stopped
using me.

In those areas that I enjoyed, such as civil and depositions and administrative litigation hearings, I was
also creative in conjuring legal theories, and very intuitive. I used my combative intensity well. I took on
a court-appointed pro bono criminal case everyone else had given up on. The same senior partner who
later canned me for missed assignments was elated when I found grounds to appeal and won a
favorable decision before the D.C. Court of Appeals on unique grounds, the first such success in the
firm’s history.

My uneven performance perplexed the firm. I was one of their “remedial troubled” associates, although
I was considered bright and personable. With the negative feedback, I started doubting my skills and
wondered if I chose the wrong profession. I too saw myself as a “remedial associate.” Several missed



assignments, and the production of sloppy work product on those matters that didn’t interest me,
created a repetitive and self-fulfilling spiral of disappointment. One day I asked for more meaty
assignments, but the firm had had enough and it was suggested that I look for work elsewhere.

I bolted to the opposite extreme of a staid tax firm and started a litigation shop with two litigators and
no structure. With a law practice replete with the excitement of my own cases came the realization that
I was now responsible for results and I had the freedom from unwanted structure. With little oversight,
my old bad habits remained, and I doubted my skill as an attorney.

When the firm broke up after one year there soon followed a series of job changes, and in seven years
I was an associate with three different firms. In the subsequent 14 years I became a partner in four
firms. During that time I continually questioned my competence, despite the fact that I had built a well-
respected civil litigation practice. I had graduated in the top 10 percent of my class at Harvard Law, yet
I wondered if I was smart enough to make it as an attorney in Washington. My colleagues would
remark on my unevenness of performance, which routinely ran the gamut from brilliant to dismal.

Mercifully, those years of uneven performance have been relegated to the past. I’ve been at my
present firm for an amazing eight years, and I’m pleased by my ability to maintain a consistent level of
performance that has translated into an increase in the amount of personal satisfaction I derive from
the practice of law.

The turning point came through happenstance when my seven-year-old son was diagnosed with
attention deficit disorder (ADD). When he was put on Ritalin, I said I would take it as well to lower any
stigma he felt. But I also knew that ADD was hereditary, and I recognized many of his “symptoms” in
my “habits.” After that initial self-diagnosis, I went to see my doctor, and I have been taking a form of
Ritalin since 1995 with very positive results. My dosage is small, but the difference is dramatic.

I have subsequently learned that many adults are never correctly diagnosed with ADD, and that
recognition of the condition is frequently missed in childhood. Often the main symptoms are inattention
and impulsivity rather than physical hyperactivity, and many children use their high intelligence and
determination to mask ADD symptoms. This compensation occurs at great emotional cost.

Many high-functioning individuals with ADD harbor feelings of poor self-worth. They often see
themselves as failures and feel that they are constantly letting others down. Over the years that an
individual adapts to his or her ADD situation, the adaptations (both positive and negative) become part
of one’s personality, layered over the ADD symptoms.

Adults with ADD tend to be bored with tedious, repetitive tasks. They also frequently have trouble
planning ahead and initiating organization. Procrastination is common. Their impulsivity may result in
frequent job changes, troubled romantic relationships, financial problems, and a tendency to interrupt
others. Often ADD leads to addictive behaviors, such as gambling and drug and alcohol abuse.

In the years that followed my diagnosis, I have made remarkable changes that have greatly improved
my ability to function as a lawyer. I no longer dread preparing answers to interrogatories, and I no
longer put off tasks that I previously avoided. My dealings with my partners and staff are much more
cordial. I listen more and don’t feel the impulsive need to interrupt. I can plan ahead and work toward
filing deadlines without making a looming deadline into a looming crisis. A simple deadline is not the
chaotic event of previous years. Remarkably, I can do simple things that were once impossible, like sit
through a partners’ meeting without squirming or stirring up a controversy by insisting on some minor
point.

I now realize that my ADD was a negative factor in my law career from day one. Without realizing what
I was doing, I was acting out many of the usual symptoms of adult ADD. On the standard
questionnaires used to diagnose ADD tendencies, I always score very high. I’m still easily distracted
and I still seek high levels of (healthy) stimulation. While intuitive and creative, I have trouble following



through and completing tasks. I multitask to the extreme, and am still easily bored, but now I know how
to channel my energies.

I have learned to structure my workplace to help manage my tendency to distraction. For example, I
will limit taking outside direct calls to the hour before lunch and the last hour of the workday. I keep a
number of calendars and use scheduling software. In managing deadlines I’ve learned that I have to
delegate and rely on others, as well as to accept my own limitations. I frequently remind myself of the
old adage, the wiser I get, the more I realize how little I know.

Learning that I have adult ADD has been a huge help, because knowledge is power, and I now have
the power to anticipate my reaction to certain situations and to seek expert assistance. Rather than
feeling the compulsive need to know it all and do it all myself, I’ve learned to delegate to others. The
upside of my ADD is my ability to “hyper-focus” in taking depositions or in preparing briefs. So I try to
use my creativity wisely rather impulsively.

I am a plaintiff’s attorney, which fulfills my need for excitement, yet I’m supported by a traditional law
firm with competent partners who view me as their brilliant, slightly eccentric “pit bull.” While there are
still days when the siren call of the Internet distracts me from client matters, I am aware of my tendency
to procrastinate, and can now hunker down and complete matters that I used to leave hanging to the
last minute.

My 30 years in private practice have shown me that I am not alone with my “learning disability.”
Regardless of work setting, there are resources available to help attorneys recognize and address
positively their own ADD or similar learning issues. Skilled counseling is readily available. One place to
begin the process of finding the way out is the Lawyer Counseling Program. The program staff will help
you evaluate your concerns and make appropriate referrals if required.

The Ground Floor

When I was drinking, I thought that on the outside everything looked just fine: I had a partnership in a
well-respected law firm, a wife and two kids, and a house in the suburbs. But I was the only one being
fooled.

I began drinking as a college freshman. The first time, I drank enough to black out. But I didn’t think
that was significant. I just thought that was what it meant to “party hard.” I crashed a car and made a
fool of myself countless times. But none of it ever made me think there was anything odd about my
drinking habits.

After graduating from college, I worked for a while, got married, and went to graduate school. I seldom
drank during this period. It just wasn’t part of the lifestyle. At one point I contracted hepatitis and the
treatment required that I abstain from alcohol for one year. No problem.

Eventually, I decided to go to law school, and once I arrived it didn’t take me long to find the heavy
drinkers. Even though I was getting drunk with my classmates, it didn’t adversely affect my
performance. My grades were always good. In fact, I graduated first in my class and accepted an offer
to come to Washington as an associate in a small, well-respected law firm.

Imagine my pleasure in finding that the office building that housed our firm had a bar on the ground
floor that was a gathering spot for practitioners representing clients before the agency with which we
had our primary practice. Immediately, I fell into the habit of stopping in for “a drink” at the end of each
workday. The waitresses and bartenders all knew me, and my favorite would appear without my ever
having to say a word. I took that as positive recognition of my status.

Some mornings I woke and actually remembered getting home. Otherwise I’d have no recollection.



Still, I somehow managed to function. I’d get up early and leave the house around 5:30 every morning.
I’d work hard through the day. But I was unhappy and irritable, for no particular reason that I could
pinpoint.

Then one night I was at fault in a slight fender bender. A policeman stopped to see what had
happened, and he immediately realized that I was drunk. I flunked all the field sobriety tests. I was
placed under arrest and taken to the Fairfax County jail, where a breathalyzer test showed that my
blood alcohol content was .22, more than twice the legal limit.

I spent the night in jail. In the morning, when I was allowed to make a phone call, I called my law
partner, not my wife. I considered that arrest to be the most embarrassing thing that ever happened to
me.

I tried to minimize the importance of the DWI. The court ordered that I participate in the alcohol and
substance abuse program, which required attendance at AA meetings. I had to go at least once a week
and write up a report of topics discussed and my responses.

I put off going to my first AA meeting for as long as possible. But my first written report was due on
Tuesday, so I went on Monday night.

When I first entered the church where the meeting was held, I thought I was in the wrong place. The
premeeting hubbub sounded like the noise of a cocktail party. I sat quietly in the back row and tried not
to draw any attention to myself. After all, I was only there as an observer. At one point, the guy chairing
the meeting asked if there was anyone new present. Meekly, I raised my hand. Doing so resulted in my
being given a copy of the AA Big Book and other literature, all of which I kept hidden under lock and
key in a drawer in my office.

The one thing I hadn’t expected was that as I left the church that night, I felt better about myself than I
had in a very, very long time. I was amazed that the man sitting in the front of the room, dressed in a
Brooks Brothers suit, had once felt the way I often did. I always assumed that I was the only one who
felt inadequate about not knowing how to handle every situation that might crop up.

During one of those AA meetings that I was required to attend, I heard someone say, “Don’t judge your
insides by other people’s outsides.” That hit me with the force of revelation. It was the most reassuring,
useful statement I had ever heard. It summed up perfectly the way I had been living my life. It
explained to me why I felt like such a fraud. My insides were sick and crippled by my alcoholism, even
though I thought I was putting up an impressive front.

After one meeting, I walked part of the way back to my office with the gentleman who had led the
meeting. He did not tell me who I was or wasn’t, what I should or shouldn’t do. He simply said that
coming to the meeting was the best thing I could have done for myself. I didn’t understand him fully,
and I certainly didn’t believe him. After all, I was just there to fulfill an obligation imposed upon me by
the court.

But I kept going to the meetings, and after every meeting I felt better. Now, with the benefit of 15 years
of hindsight, I can say that I understand exactly what he meant, and that he was absolutely right. I’ve
come to understand how great a life without alcohol and with AA can be. Over the years I’ve developed
a close relationship with my wife and kids, the kind of relationship that wasn’t possible when I was
drinking all the time. I also have wonderful friends with whom I can share intimate thoughts and
feelings. I’ve discovered that I no longer have to keep the real me hidden from others.

At the time of my arrest, I never thought that getting hit with a DWI would prove to be the best thing
that ever happened to me. But it was.

Firm Culture



After I graduated from law school, I joined a midsized firm that had spun off from a larger firm. As a
freshly minted lawyer, I was excited about launching my career and was pleased to be a part of a
growing, dynamic law firm.

But I soon discovered that the psychological atmosphere at this firm was intense. The partners were
very aggressive and their management focus went beyond having a healthy bottom line. The firm
culture centered around attempting to motivate people through verbal berating and maintaining the
constant fear of being unemployed. Since this was my first experience in a law firm, I assumed that
pressure and abuse were normal. “That’s just the way it is in a big-city law firm,” I thought.

I worked very hard, striving to make everything I did absolutely perfect and to maintain high billable
hours. But even that didn’t make my supervising partners happy; they were always looking for
something to hang over my head to squeeze more work out of me. Without recognizing it, I was
trapped in an abusive employer–employee relationship. I lived in fear of a misplaced comma, and
when I went on a well-deserved (I thought) vacation, it was viewed by the firm as a weakness or,
indeed, betrayal.

In such an intense and competitive environment, I felt like I needed to fit in. So why didn’t I? I had done
very well in law school, and had always been successful in my previous endeavors, so why was I
having so much trouble here?

Somewhere in the back of my mind was the barely conscious thought “Maybe I don’t want to fit in here.
Maybe this firm does not share my ideals of what it means to be both a competent lawyer and a decent
human being.” But I suppressed the thought and tried even harder to be the kind of lawyer the firm
wanted me to be.

I told myself that I couldn’t just quit. My student loans would not pay themselves. I had to have an
income to pay my bills. I had sent out many résumés and scheduled several interviews, but in doing so
I felt I had to keep it secret. If the firm found out I was looking elsewhere, they’d ask me to leave
immediately. And my frequent absences from the office were not going unnoticed.

The pressure to produce and the constant fear of making a mistake made it difficult to find creative and
effective solutions to legal problems. In addition, the pressure decreased my ability to function outside
the office. I was withdrawn in conversations with friends. My romantic relationship withered, as I lacked
the emotional capital to invest. All of the activities that I most enjoyed were squeezed out of my life. I
was working late and on weekends, and I didn’t have much leisure time. Even the things I did have
time for just didn’t seem as fun anymore.

At night I was having anxiety dreams. I’d wake up and it would be impossible to go back to sleep. I’d lie
there and wonder, “What is wrong with me? What can’t I pull myself out of this funk?”

This certainly wasn’t the career I’d envisioned when I was in law school. This was not my idea of being
a great lawyer who still loved the law. I was depressed and anxious all the time. I needed help.

I recalled a presentation given at the D.C. Bar course for new admittees about the Lawyer Counseling
Program. So I called the number and set up an appointment. My hope was that I could get a referral for
a psychiatrist. But I did even better. I met with a counselor there, and we set up a series of eight weekly
meetings, during which we discussed the cause of my unhappiness and the nature of my work
environment. Then we developed a strategy for working through my depression.

I drafted a professional mission statement. Number one on my list was “I need to respect myself and
the people I work with.” While I set about looking for a new job, I also focused my attention on doing
the best job I possibly could for the clients at the firm, while simultaneously putting less stock in the
negative comments of the supervising attorney that I was working with. I also made time in my
schedule to do the things that I enjoyed doing. I made taking care of myself one of my new priorities.



Each time I left one of my sessions at the Lawyer Counseling Program, I felt better. I felt reenergized,
refocused, ready to move forward. I ultimately found a new job working in another midsized firm with
exceptionally talented attorneys who shared my values of what it means to be a decent human being.
Work became enjoyable again, and I could also devote time to other avocations in my life. As I
gradually made the necessary changes, I’d still occasionally return to the Lawyer Counseling Program
to discuss the issues and challenges I was facing.

I’ve come to discover that having a successful career is very important to me, but not at the expense of
extinguishing my own personal values or denying myself important friendships and relationships
outside the office.

Right now, I’m grateful that the Lawyer Counseling Program helped me find my path out of the gloom
of work-related depression, and I take solace in knowing that the program will always be there if I ever
need it again.

Fringe-Dwelling

My early twenties were a disaster because of my drinking and drug use. This was more than just
“wasted potential.” I endured stays in a drug treatment center, a mental hospital, overdoses, stomach
pumps, jail, drunk driving convictions, forged prescriptions, evictions, job dismissals, blackouts, and
seizures. That was all part of my decline from being an Ivy League merit scholar to a fringe-dwelling
drunken malcontent.

Although I managed to graduate from college and complete my first year of law school, I continued to
drink and was getting into all sorts of trouble. Prior to my second year, the law school forced my
temporary withdrawal until I got “better.” I was bluntly told that no bar character and fitness committee
anywhere in the country would be able to look past my substance abuse problem unless I established
at least a couple of well-documented years of recovery.

I enrolled in an outpatient program that provided me with structure and discipline, and I attended 12-
step meetings on a regular basis. After a few months, my thinking cleared. I felt much better, both
physically and emotionally. I developed relationships with others in recovery, and renewed relationships
with family and friends. Eventually, I was readmitted to law school.

I grew confident of my ability to maintain my abstinence, and I did not feel the urge to return to a life
dominated by alcohol and drugs. I did well in school, got married, and began my career as a lawyer. I
enjoyed having a successful life, and I told myself that I was fortunate to have lived only a few years in
the gutter. I did not think I would ever return to drinking or drug use. I was no longer being monitored by
professional support programs, but instead was participating in those programs as a volunteer.

I had been clean and sober for eight years. Then one day, while working out, I threw out my back. The
injury was very painful and I went to see my doctor. He knew all about my history of alcoholism, but he
wrote out a prescription for a narcotic painkiller to help me with my back pain. I wasn’t sure if it was
appropriate of me to take such medication, so I gave the pills to my wife for distribution and told my
sponsor. In doing so I felt like a child, but accountability was important.

At first, I stuck to taking only the prescribed amount and did my best to rehabilitate my injury. When the
pain subsided, I stopped taking the pills, but only temporarily. Without proper rehabilitation, the pain
returned. This time I got some pills from another doctor, and I didn’t let anyone know about this batch. I
liked the feeling the pills gave me, and pretty soon I started taking more than the prescribed dose.

I thought I could control the amount I took, but I’m an addict, and before long I was going to see
multiple doctors and using different pharmacies so that the amount I was taking wouldn’t be
discovered. My days grew hazy and my memory started to fail. I was continually nauseated, sweating,



sleepy. I knew I was in trouble, and secretly I tried a clinic that specialized in medicine for withdrawal
from opiates. But nothing compensated for the feelings the pills provided, and I gave up on the clinic
and kept on taking the pills.

At work my job performance became erratic. On a business trip I feigned jet lag and stomach flu,
raising some embarrassing questions about my abilities. But that didn’t stop me. I continued to
concentrate on getting more and more painkillers. I even reverted to some of the risky and illegal
activities I’d experienced in my early twenties, despite the fact that such behavior could ruin my legal
career and land me in jail.

After I returned from the embarrassment of the business trip, I felt remorseful and frightened. I told
myself I had to stop. But doing so was not as easy as I’d hoped. My wife confronted me about my
withdrawal from participation at home, and some fortuitous encounters with people I knew from 12-step
recovery programs made me realize that I desperately wanted the happy, stable life back that I’d had
prior to my back injury and the fateful prescription.

Without much fanfare, I managed to taper off the drug, and spent a few distraught and terrified days in
withdrawal. I told some of my friends in recovery about what was happening, and attended 12-step
meetings, where, in the interest of being honest, I announced that I was once again “new” to recovery.
This experience led me to realize that there is a false sense of confidence that can accrue with the
accumulation of time spent clean and sober. After a few years of sobriety, I believed that I was immune
to relapse. Of course, I wasn’t.

Now that I’m back in recovery, I regard my humiliating experience with painkillers as invaluable, and
I’m grateful that the duration of my return to addiction was reasonably short and that the damage done
was light. There were no arrests, accidents, or dirty needles in my arm, which could have easily been
the case. I now know that I may be as susceptible to painkillers as I am to sedatives and alcohol, and
the fact that I was highly satisfied with a sober and recovering life was not a defense against having
opiates in my brain.

I share my experience at meetings in order to warn others, as well as to provide hope. In order to
remain sober, I know I need to be aware of the dangers of substances other than alcohol. Medicinal
drugs, even when prescribed by a doctor, also pose dangers for me. And no amount of back pain can
compare with the pain of drug abuse.

Today I am aware that total accountability is my only safe haven. It was difficult to approach the
professional support program where I once volunteered as being new to sobriety and to ask for
monitoring. However, I also saw my experience as beneficial to others who might not know of the
particular dangers of prescription drugs.

Fortunately, my continuing contact with the recovery community saved me from an even deeper
descent into the horrors of addiction. At my 12-step meetings I’m regularly reminded of what I need to
do to treat my alcoholism and drug addiction. It’s a blessing to be sober again, but I go forward
knowing that I’ll never be immune to relapse and with a new lucidity about the nature of my illness.
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Six Work Tips from Top Lawyers
Manage day-to-day matters with these strategies used by top D.C. lawyers.

by Lynn Phillips

A group of D.C. lawyers with ADD meets at lunchtime every Friday to eat - and to support one another. Here are
six strategies they use, as any working professional can, to manage day-to-day business.

Bookending: To use this tool, partner up with a peer professional. Each morning, you and your partner talk
on the phone and commit to meeting certain goals by the end of the day. You report back to one another on
your progress and use of time at the end of the day. Being accountable in this way will help you stay on
track.

To-do list review: Frequently go over your to-dos with a supportive colleague. This will help you keep
deadlines and appointments on your radar screen and avoid procrastination.

Time limits: Temper hyperfocus by setting a limit on the amount of time you will work on a designated task.
This will help you avoid lingering over issues that are not central to the project.

Pre-deadlines: Set ahead-of-time finish points for projects. This way, you'll have built-in time to make
revisions.

Meeting prep: Get ready for a long, potentially boring meeting by eating a high-protein meal, then taking a
brisk walk to ward off sluggishness.

Tickler Files: Use this easy system to stay on top of paperwork. Set up monthly files, with the current
month broken down into days. Sort this month's paperwork into the daily files according to due date. For
example: If you'll be attending an event, place the ticket in the file for the event's date. Go through your
tickler file daily. Use it for items such as meeting agendas, itineraries, directions to a meeting or party,
letters that require a response, airline tickets, theater tickets, dry-cleaning stubs, and birthday and
anniversary cards.
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A Lawyer Tells His ADHD Story
"I knew that I was smart. But I had idiosyncrasies in regard to meeting deadlines."

by Lynn Phillips , Sandy Maynard

When I first opened my coaching practice in Washington, D.C., I was surprised by the number of high-powered
attorneys with ADD who sought my help. Sitting in her spacious corner office, one of my clients said, "Yes, I have
finally arrived. But how can I remember to take my cell phone out of the diaper bag?"

Another attorney, who practiced at several prestigious firms, said, "I have no problem getting great jobs, I just
can't keep them." A third attorney called me to seek help after having booked a flight to the wrong conference in
the wrong city. All three had doubts about their profession because they were unable to manage the ordinary
details of their careers.

"Lawyers face the same life problems other people do - problems that can adversely affect one's ability to live
and work at full capacity," says Lynn Phillips, founder of the District of Columbia Bar Association's Lawyer
Counseling Program, and the inspiration for a weekly support group for ADHD lawyers. The attorneys in this
group are facing their condition, and finding ways to thrive professionally. Here, you'll read a stunning example of
this, in the words of one D.C. attorney who chronicles his career before and after being diagnosed. You'll also
find strategies that can help anyone manage work life more effectively.

(Introduction by Sandy Maynard, ADDitude's Coach on Call)

Knowledge is Power
One Lawyer Tells His Story 
by an anonymous D.C. lawyer, as told to Lynn Phillips

I always knew that I was smart. But I also knew that I had certain idiosyncrasies in regard to learning and
meeting deadlines.

I graduated cum laude from Harvard Law School in the early '70s and took an associate position with a
prestigious Washington, D.C., firm. From day one, I had trouble juggling assignments. When I enjoyed the
subject matter of a research project, I would spend hours tracking down minor points and creating memos
replete with largely irrelevant academic footnotes. But if an assignment was boring or hard to get started, I'd let it
linger until the assigning partner exhausted his patience and stopped using me.

In areas that I enjoyed, I was creative in conjuring legal theories and very intuitive. And I used my combative
intensity well. For example, I took on a court-appointed pro bono criminal case everyone else had given up on.
The same senior partner who later canned me for missed assignments was elated when I found grounds to
appeal and won a favorable decision before the D.C. Court of Appeals on unique grounds, the first such success
in the firm's history.

My uneven performance perplexed the firm. I was one of their "remedial troubled" associates, although I was
considered bright and personable. With the negative feedback, I started doubting my skills and wondered if I had
chosen the wrong profession. Several missed assignments, along with sloppy work product on matters that didn't
interest me, created a spiral of disappointment. One day I asked for more meaty assignments, but the firm had
had enough and it was suggested that I look for work elsewhere.

I bolted to the opposite extreme and started a litigation shop with two litigators and no structure. With the
excitement of my own cases and the freedom from unwanted structure came the realization that I was now
responsible for results. My bad habits remained, and I doubted my skill as an attorney. The firm broke up after
one year.

There followed a series of job changes - in seven years I was an associate with three different law firms. In the
next 14 years, I was a partner in four others. During that time I continually questioned my competence, despite
the fact that I had built a well-respected civil litigation practice. My colleagues would remark on my unevenness
of performance, which ran the gamut from brilliant to dismal.
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And the Verdict Is...

The turning point came when my 7-year-old son was diagnosed with ADD. When he was put on medication, I
said I would take it as well, to ease any stigma he felt. But I also knew that ADD was hereditary, and I recognized
many of his symptoms in my habits. After that initial self-diagnosis, I went to see my doctor, and I have been
taking a form of stimulant medication since 1995, with very positive results. My dosage is small, but the
difference is dramatic.

I have subsequently learned that many adults are never correctly diagnosed with ADD, and that recognition of
the condition is frequently missed in childhood. Many children use their high intelligence and determination to
mask ADD symptoms. This compensation occurs at great emotional cost. Many high-functioning individuals with
ADD harbor feelings of poor self-worth. They often see themselves as failures and feel that they are constantly
letting others down. Over the years in which an individual adapts to his ADD situation, the adaptations (both
positive and negative) become part of his personality, layered over the ADD symptoms.

Success on the Job, Part 2

In the years following my diagnosis, I have made remarkable changes that have greatly improved my ability to
function as a lawyer. I no longer dread preparing answers to interrogatories, and I no longer put off tasks that I
previously avoided. My dealings with my partners and staff are much more cordial.

I listen more and don't feel the impulsive need to interrupt. I can plan ahead and work toward filing deadlines
without making a looming deadline into a looming crisis. I can do simple things that were once impossible, like sit
through a partners' meeting without squirming or stirring up a controversy by insisting on some minor point.

I now realize that my ADD was a negative factor in my law career from day one. Without realizing it, I was acting
out many of the usual symptoms of adult ADD. On the standard questionnaires used to diagnose ADD
tendencies, I always score very high. I'm still easily distracted and I still seek high levels of (healthy) stimulation.
While intuitive and creative, I have trouble following through on tasks. I multitask to the extreme, and am still
easily bored, but now I know how to channel my energies.

Working It Out

I have learned to structure my workplace to help manage my tendency to distraction. For example, I will limit
taking outside direct calls to the hour before lunch and the last hour of the work day. I keep a number of
calendars and use scheduling software. In managing deadlines, I've learned that I have to rely on others as well
as to accept my own limitations. I frequently remind myself of the old adage: The wiser I get, the more I realize
how little I know.

Learning that I have adult ADD has been a huge help, because knowledge is power, and I now have the power
to anticipate my reaction to certain situations and to seek expert assistance. Rather than feeling a compulsive
need to know it all and do it all myself, I've learned to delegate to others. The upside of my ADD is my ability to
hyperfocus when taking depositions or preparing briefs. So I try to use my creativity wisely rather than
impulsively.

I am a plaintiff's attorney, which fulfills my need for excitement, yet I'm supported by a traditional law firm, with
competent partners who view me as their brilliant, slightly eccentric "pit bull." While there are still days when the
siren call of the Internet distracts me from client matters, I am aware of my tendency to procrastinate, and can
now hunker down and complete matters that I used to leave hanging until the last minute.

My 30 years in private practice have shown me that I am not alone with my learning disability. Regardless of the
work setting, there are resources available to help attorneys recognize and address their ADD or other learning
issues. Skilled counseling is readily available.

Mercifully, my years of uneven performance have been relegated to the past. I've been at my present firm for an
amazing eight years, and I'm pleased by my ability to maintain a level of performance that has increased the
amount of personal satisfaction I derive from the practice of law.

Excerpted with permission from "Finding the Solution, " by Lynn Phillips, from Washington Lawyer, May 2003.
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A. Lee Hogewood III 
 

Administrative Partner 
 
 
Raleigh 
T +1.919.743.7306 
lee.hogewood@klgates.com 

 
Mr. Hogewood is a partner in the Raleigh office and concentrates his practice on complex 

commercial litigation, with an emphasis on representing creditors in litigation, bankruptcy and 

insolvency proceedings. Mr. Hogewood litigates in all North Carolina state and federal courts, 

including bankruptcy court. He handles a wide variety of business disputes including 

commercial and corporate contract disputes, real estate disputes and matters involving fraud, 

misrepresentation and unfair and deceptive trade practices. He also has significant experience 

defending commercial and consumer lenders in litigation in federal, state, and bankruptcy court 

in a wide variety of lender liability actions. Mr. Hogewood maintains an active appellate practice, 

representing clients before the United States Court of Appeals for the Fourth Circuit, the North 

Carolina Supreme Court, and North Carolina Court of Appeals. In addition, Mr. Hogewood 

regularly advises clients regarding the resolution of financial disputes through consensual out of 

court restructurings and also represents purchasers of assets from financially distressed 

companies, particularly through the Section 363 bankruptcy sale process. Mr. Hogewood served 

as the chair of the North Carolina Bar Association's Bankruptcy Section from 2009-10 and 

continues to be active in the Bankruptcy Section and the North Carolina Bar Association. 
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Mary Beth Johnston 
 

Administrative Partner 
 
 
Research Triangle Park 
T +1.919.466.1181 
marybeth.johnston@klgates.com 

 
Mary Beth Johnston is the co-leader of the global Health Care & FDA Practice Group and has 

served on the firm’s Management Committee since 2008. She concentrates her practice 

exclusively in health law, representing major academic medical centers, hospital and health 

systems, accountable care organizations and provider networks, and pharmacy and clinical 

laboratory providers. As a result of this diversified practice, her proficiency extends to federal 

and state regulatory compliance matters, Medicare and Medicaid reimbursement, FCA and 

internal investigations, faculty practice plan and other physician compensation models, provider 

network development and managed care, and health care corporate governance matters. She 

likewise maintains an active transactional practice, representing clients on hospital acquisitions 

and joint ventures, as well as health system development and reorganizations.  She is an active 

author and speaker on critical issues affecting the health care industry.  
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Robert Ange 
 

National Coatings & Supplies, Inc. - Vice President  
Associate General Counsel 
 
Raleigh 
T +1.984.222.2541 
robert.ange@ncs-coatings.com 

 
Robert Ange is Vice-President & Associate General Counsel at National Coatings & Supplies, 

Inc.  He has responsibility for the day to day legal needs of NCS and SSI, including supporting 

all acquisitions, contracts, intellectual property and employment law matters. Prior to joining 

NCS, he was an attorney with a local law firm, Manning Fulton & Skinner, where he represented 

corporate clients in matters involving corporate law, mergers and acquisitions, corporate 

finance, distribution, supply chain contracts, licensing, international transactions and technology 

law.  Prior to Manning Fulton he was Vice-President and Deputy General Counsel at General 

Parts International, Inc. (CARQUEST/WORLDPAC) where he was the primary point of contact 

for all commercial legal matters with a focus on supply chain, technology, and intellectual 

property matters.  In addition to these positions Robert also served as an in-house counsel for 

Bayer CropScience, LP and prior to that practiced business law with another law firm in the 

Raleigh area. Robert graduated from UNC-Chapel Hill with a BA in Management and Society 

and obtained his JD degree from the Norman Wiggins School of Law at Campbell University. 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

Speaker Biographies 
 

 

Casey Dixon 
 

Dixon Life Coaching - PCC, BCC, SCAC, CTACC, 
M.S.Ed. 
 
Lititz, PA  
T +1.412.355.8261 
casey@dixonlifecoaching.com 

 
Casey Dixon is an ADHD Coach uniquely focused on high-demand-ridden professionals, 

highlighting lawyers and professors, who are super-smart and can easily get derailed by their 

ADHD. Comfortable and familiar with the paradox of competence and accomplishment smacked 

up against dysregulation and stuckness, Casey listens intensely without judgment, adding a 

logical voice and sometimes a bit of humor. And, after twelve years of coaching ADHD clients, 

she knows a lot about ADHD.  

 

 

Edward R. Gallagher 
 

Vidant Health - Deputy General Counsel 
 
 
Greenville 
T +1.252.847.4423 
egallagh@vidanthealth.com 

 
Edward Gallagher is Deputy General Counsel with Vidant Health in Greenville, North Carolina. 
In his role, Ed handles a wide range of legal matters, including fraud and abuse, physician self-
referral law, and complex business transactions. Ed is a member of the Health Law Section of 
the North Carolina Bar Association. Ed also is a member of the American Health Lawyers 
Association, the North Carolina Society of Healthcare Attorneys and the Pitt County Bar 
Association. Ed received a B.A.in Economics from St. Joseph’s University in 1988 and his J.D. 
from Rutgers School of Law-Camden in 1991. 
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B. Glenn George 
 

UNC Health Care System - Senior Vice President and 
General Counsel 
 
Chapel Hill 
T +1.984.974.2077 
glenn.george@unchealth.unc.edu 

 
Glenn George serves as Senior Vice President and General Counsel of the UNC Health Care 

System. 

George began her role as General Counsel for UNC Health Care in December 2011.  Prior to 

joining UNC Health Care, she worked at the University of Arizona, where she served as the Vice 

President for Legal Affairs and General Counsel and Professor of Law.   George also served as 

the interim General Counsel at UNC-Chapel Hill from 2002-03.  George spent much of her 

career as a Professor of Law, with appointments at the University of North Carolina at Chapel 

Hill, College of William & Mary, and at the University of Colorado, where she also served as the 

Associate Vice President of Human Relations and Risk Management from 1996-1999.  George 

published numerous law review articles during her academic career and was selected as a 

Fulbright Scholar to China in 2009.  She began her legal career in Los Angeles as an associate 

for Gibson, Dunn & Crutcher. 

George received her BA from UNC-Chapel Hill and her JD from Harvard. George is recognized 

as a broad-based legal counselor well-steeped in the range of legal issues that face a public 

university. 

 

Purvesh D. Patel 
 

Syneos Health, Inc. - Senior Vice President & Deputy 
General Counsel, Legal Department 

 
Raleigh 
T +1.919.272.5858 
purvesh.patel@syneoshealth.com 

 

 



 

 

 
Speaker Biographies 

 

 

Purvesh D. Patel (cont.) 

 
Purvesh Patel is the Senior Vice President and Deputy General Counsel at Syneos Health, Inc. 

(formerly INC Research/inVentiv Health) in Raleigh, NC where he is responsible for the strategic 

leadership, direction and management of the global Legal function. 

He joined INC from Oracle where he was Global Director of Sales Operations in the 

Communications Business Unit.  Prior to the acquisition by Oracle, Purvesh was Associate 

General Counsel in Tekelec's Legal Department, with responsibility for leading Tekelec’s 

corporate and commercial legal function for Europe, Asia, Africa & Australia. 

Purvesh has his JD from Case Western Reserve University and his BA in Economics and Public 

Policy Analysis from UNC-Chapel Hill.  He is an NCSSM alum and Cary native, actively involved 

in the local community and building global in-house legal teams. 

 

Kathy Twiddy 
 

Mayne Pharma - Vice President, US General Counsel  
 
 
Raleigh 
T +1.984.242.1331 
kathy.twiddy@maynepharma.com 

 
Kathy is US General Counsel at Mayne Pharma Inc. An experienced General Counsel, 

Corporate Secretary and compliance professional with significant experience in the information 

technology and life sciences industries, she has advised a wide variety of clients in matters 

involving public company corporate governance and compliance, complex corporate and 

technology transactions, mergers and acquisitions, intellectual property, international labor and 

transactional law, and healthcare law. Kathy was previously a corporate partner with K&L 

Gates, a preeminent international law firm. She is licensed in North Carolina and New York. 
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Susan P. Altman 
 

Partner 
 
 
Pittsburgh 

T +1.412.355.8261 

susan.altman@klgates.com 

 
Susan Altman is a partner at K&L Gates, where she helps clients accomplish their goals in 

commercial transactions involving technology and outsourcing issues. She is a frequent lecturer 

on the legal aspects of artificial intelligence, blockchain and big data and how these 

technologies are addressed in commercial contracting. Susan handles the commercialization of 

cognitive computing, natural language processing, and data analytics. She represents clients of 

all stages of growth and size as they buy and sell products, services, and companies in 

transactions involving challenging, complex business and technological issues. 

 

Gina L. Bertolini 
 

Partner 
 
 
Research Triangle Park 

T +1.919.466.1108 

gina.bertolini@klgates.com 

 
Ms. Bertolini is a partner in the Research Triangle Park office.  Concentrating exclusively on 

health law, Ms. Bertolini primarily represents academic medical centers, health systems, and 

community hospitals. She counsels boards of directors and senior leadership on governance, 

transactional, operational, and regulatory matters, including state and federal regulations such 

as the Stark and Antikickback Statutes, EMTALA, HIPAA, and the Affordable Care Act.  Ms. 

Bertolini has structured joint ventures and contractual relationships between and among health 

care entities, providers, managed care, and others, including the creation of an Accountable 

Care Organization.  Ms. Bertolini has handled employment and collective bargaining issues in 

the health care setting, and is an expert at navigating medical staff matters.  Having managed 

hundreds of administrative policies for academic medical centers, Ms. Bertolini is skilled at  
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Gina L. Bertolini (cont.) 
 

drafting, reviewing, and revising hospital policies and procedures.  Ms. Bertolini also has 

managed sensitive HIPAA data breaches and a wide range of privacy issues within the health 

care setting.  Ms. Bertolini has managed multiple health system legal departments through 

organizational growth and transition, implementing systems and teams to efficiently manage the 

provision of high quality legal services.  Additionally, Ms. Bertolini has successfully managed 

multiple enterprise-wide projects, for example: assisting in the design and implementation of a 

credentialing verification organization; managing the physician acquisition process for an AMC-

owned community physician network and assisting in the development of an effective 

onboarding process; restructuring and managing the physician contracting process for a 700+ 

bed, four-hospital health system; providing legal advice and guidance for the development and 

implementation of an enterprise-wide EMR; and advising and assisting in the opening of a 

community-based hospital.  Prior to joining the firm, Ms. Bertolini worked for The University of 

Michigan as an associate vice president and deputy general counsel for the University of 

Michigan Health System, and as an assistant general counsel for The University of North 

Carolina Health Care System. 

 

Bridget A. Blinn-Spears 
 

Counsel 
 
 
Raleigh 
T +1.919.743.7350 
bridget.blinn-spears@klgates.com 

 
Bridget A. Blinn-Spears, counsel in the Raleigh office of K&L Gates, focuses her practice on 

employment and labor litigation, client counseling and investigations, employment and 

restrictive covenant agreements, and due diligence in support of corporate deals. She has 

experience defending claims of various kinds of discrimination, harassment, and 

retaliation/whistleblowing claims under both state and federal laws. She also handles tort claims 

against individual defendants. Her experience also includes defense of class actions under the 

Fair Credit Reporting Act and collective actions under the Fair Labor Standards Act. She 

defends her clients in both state and federal court, as well as in administrative actions. 
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Susan K. Hackney 
 

Partner 
 
 
Research Triangle Park 
T +1.919.466.1195 
susan.hackney@klgates.com 

 
Ms. Hackney assists health care clients law with regulatory and litigation matters, including 

certificate of need planning and contested cases, licensing and certification matters, payment 

disputes, medical staff privilege matters, EMTALA issues, civil monetary penalty appeals and 

contract disputes.  She represents hospital systems, adult care facility providers, continuing 

care providers, hospice facilities, physician groups, and other health care providers.   

 

John R. Hardin 
 

Partner 
 
 
Dallas 
T +1.214.939.5612 
john.hardin@klgates.com 

 
Mr. Hardin handles complex commercial litigation matters, with an emphasis on insurance 

coverage for corporate policyholders and real estate litigation.   

Mr. Hardin advises policyholders regarding policy language and claim submission, and 

represents policyholders in litigation.  Mr. Hardin has significant experience with Texas Bad 

Faith laws relative to the denial or payment of claims, and he regularly speaks on Texas’ laws 

which make the state a favorable jurisdiction for corporate policyholders. 

Mr. Hardin leads the firm’s Global Real Estate Litigation Group.  He handles a wide range of 

real estate disputes and coordinates real estate litigation matters across multiple jurisdictions in 

administrative, arbitration and traditional court-room settings.   
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James M. Herriott 
 

Partner 
 
 
Raleigh 
T +1.919.743.7312 
james.herriott@klgates.com 

 
James Herriott is a partner in the Raleigh and Charlotte offices and focuses his practice on 

mergers and acquisitions, securities and general corporate and business matters.  He regularly 

represents clients on public and private securities offerings, the purchase and sale of public and 

private companies, corporate governance, private equity and venture capital investments and 

commercial contracts.  Mr. Herriott advises clients in a number of fields, including the biotech, 

life sciences, energy, technology, and manufacturing sectors.  

 

David C. Lindsay 
 

Partner 
 
 
Raleigh 
T +1.919.743.7304 
david.lindsay@klgates.com 

 
David Lindsay focuses his practice on defending employment discrimination lawsuits and class 

and collective wage and hour actions, advising businesses on complex employee relations 

issues and assisting clients on international employment matters. He advises clients on 

questions relating to state and federal employment law, including questions relating to the 

Family and Medical Leave Act, the Fair Labor Standards Act, the Americans with Disabilities Act 

and OSHA regulations. As part of his practice, he also regularly enforces covenants not to 

compete on behalf of employers.  
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Jill B. Louis 
 

Partner 
 
 
Dallas 
T +1.214.939.6282 
jill.louis@klgates.com 

 
Jill Louis is a partner in the firm’s Dallas office, where she is a member of the corporate practice 

group. She concentrates her practice on various aspects of private equity representation 

including mergers and acquisitions, venture and angel funding, corporate governance, 

franchising, commercial real estate, intellectual property, internal investigations, and risk 

management. She also advises on the creation and implementation of contract management 

processes for public and private companies. 

 

Kristi A. Nickodem 
 

Associate 
 
 
Raleigh 
T +1.919.831.7054 
kristi.nickodem@klgates.com 

 
Kristi Nickodem is an associate in the Raleigh office. Ms. Nickodem focuses her practice on 

labor, employment, and workplace safety. Prior to joining the firm, Ms. Nickodem served as a 

judicial extern for Judge John M. Tyson at the North Carolina Court of Appeals. She was also a 

summer associate at K&L Gates in 2015. 
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David M. Parker 
 

Of Counsel 
 
 
Research Triangle Park 
T +1.919.466.1120 
david.parker@klgates.com 

 
David Parker is of counsel in the firm’s Research Triangle Park, and he is a member of the 

firm’s Health Care practice group. Prior to joining the firm, Mr. Parker was interim vice 

chancellor and general counsel for the University of North Carolina at Chapel Hill from 2015-

2016. Mr. Parker was a member of the UNC-Chapel Hill legal staff for 22 years, where he 

handled a wide range of projects for the University, including intellectual property and 

healthcare transactions, research ethics and conflicts of interest, faculty and other personnel 

issues, public records disputes and University governance and policy development matters.  

 

Brian D. Phillips 
 

Counsel 
 
 
Raleigh 
T +1.919.743.7341 
brian.phillips@klgates.com 

 
Brian Phillips is counsel in the firm’s Raleigh office, where he advises clients on the protection 

and monetization of intellectual property through the licensing, research and development, 

divestiture, and commercialization of products and technologies. He represents clients from 

startups to academic institutions to global corporations across a broad range of industries 

including life sciences, software and technology, health care, consumer packaged goods, 

financial services and music, media, and entertainment.  
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Mackenzie Morse Powers 
 

Partner 
 
 
Raleigh 
T +1.919.743.7315 
mackenzie.powers@klgates.com 

 
Mackenzie Powers is a partner in the firm’s Raleigh office and focuses her practice on mergers 

and acquisitions and general corporate and business matters. She represents clients in a wide 

variety of matters and transactions, including the purchase and sale of public and private 

companies, joint ventures and other complex commercial transactions, private equity 

investments, corporate governance and commercial contracts. Ms. Powers advises clients in a 

number of industries, including health care, life sciences, technology, manufacturing, retail, 

transportation, financial services and media. 

 

James E. Scheuermann 
 

Partner 
 
 
Pittsburgh 
T +1.412.355.6215 
james.scheuermann@klgates.com 

 
Mr. Scheuermann’s practice concentrates in commercial counseling and litigation, and 

specifically in counseling and litigation on insurance coverage matters.  With the recent growth 

of cybersecurity and cyber insurance challenges for corporate policyholders, he has been 

engaged to counsel on and litigate and mediate a wide variety of cyber insurance matters in the 

healthcare, biomedical testing, electronic billing and payments, energy, utility, entertainment, 

professional sports, “smart” consumer devices, investment advisors, and professional services 

industries. 
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Daniel J. Stephenson 
 

Partner 
 
 
Raleigh 
T +1.919.831.7053 
dan.stephenson@klgates.com 

 
Resident in the Raleigh and Los Angeles offices, Dan Stephenson focuses his practice on 

commercial disputes, class actions, and intellectual property litigation. He has experience 

defending companies in the pharmaceutical, aviation, computer and consumer product 

industries. He has an engineering degree, which gives him the insight to thoroughly assess the 

technology aspects of complex lawsuits. He regularly represents clients on matters involving 

product liability, consumer protection, and cybersecurity. 

 

Margaret R. Westbrook 
 

Partner 
 
 
Raleigh 
T +1.919.743.7311 
margaret.westbrook@klgates.com 

 
Ms. Westbrook is a partner in the Raleigh office and has two distinct areas of practice: 

restructuring and insolvency and campaign finance. Currently serving as a co-practice group 

coordinator for the Restructuring and Insolvency Practice Group within the Firm, she represents 

and litigates for secured and unsecured creditors in restructuring and insolvency matters both in 

and out of the state and federal courts in North Carolina, and in other jurisdictions including New 

York and Delaware.    

Ms. Westbrook advises transactional clients with respect to insolvency risks and debt 

restructuring.  She represents purchasers and sellers of debt and assets from financially 

distressed companies in a variety of structures, including foreclosure sales, Article 9 sales and 

Chapter 11 Section 363 sales.  She has extensive experience with agricultural cases, including 

Chapter 12 proceedings.   
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